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TEXAS
 ETHICS COMMISSION
The Texas Ethics Commission is authorized by the Government Code, §571.091, to issue advisory
opinions in regard to the following statues: the Government Code, Chapter 302; the Government
Code, Chapter 305; the Government Code, Chapter 572; the Election Code, Title 15; the Penal
Code, Chapter 36; and the Penal Code, Chapter 39.
Requests for copies of the full texas of opinions or questions on particular submissions should be




AOR-409. The Texas Ethics Commission has been asked to consider
questions about state employees’ use of state-owned cellular phones
and state employees’ use of electronic mail and Internet services.
AOR-410. The Texas Ethics Commission has been asked whether
members of the National Research Laboratory Commission will be
required to file personal financial disclosure statements in 1998.
The Legislature appropriated no money to the National Research
Laboratory Commission for the biennium that begins September 1,
1997. The commission will end all of its activities and all employees
will be released by August 31, 1997.
AOR-411. The Texas Ethics Commission has been asked to consider
whether a member of the legislature may continue to provide services
to local public housing authorities.





Filed: July 22, 1997
♦ ♦ ♦
TEXAS ETHICS COMMISSION July 29, 1997 22 TexReg 6987
 EMERGENCY RULES
An agency may adopt a new or amended section or repeal an existing section on an emergency
basis if it determines that such action is necessary for the public health, safety, or welfare of this
state. The section may become effective immediately upon filing with the Texas Register, or on a
stated date less than 20 days after filing and remaining in effect no more than 120 days. The
emergency action is renewable once for no more than 60 additional days.
Symbology in amended emergency sections. New language added to an existing section is
indicated by the use of bold text. [Brackets] indicate deletion of existing material within a
section.
TITLE 4. AGRICULTURE
Part I. Texas Department of Agriculture
Chapter 20. Cotton Pest Control
Subchapter C. Cotton Stalk Destruction
4 TAC §20.22
The Texas Department of Agriculture is renewing the effective-
ness of the emergency adoption of amended section, for a 60-
day period. The text of amended section was originally pub-
lished in the April 11, 1997, issue of the Texas Register (22
TexReg 3351).




Texas Department of Agriculture
Effective date: July 30, 1997
Expiration date: September 15, 1997
For further information, please call: (512) 463–7541
♦ ♦ ♦
TITLE 43. TRANSPORTATION
Part I. Texas Department of Transporta-
tion
Chapter 9. Contracting for Architectural and En-
gineering
Subchapter C. Contracting for Architectural and
Engineering
43 TAC §§9.33–9.37, 9.39
The Texas Department of Transportation is renewing the effec-
tiveness of the emergency adoption of new sections, for a 60-
day period. The text of new sections was originally published
in the April 11, 1997, issue of the Texas Register (22 TexReg
3351).




Texas Department of Transportation
Effective date: July 17, 1997
Expiration date: September 1, 1997
For further information, please call: (512) 463–8630
♦ ♦ ♦
43 TAC §§9.33–9.37, 9.39, 9.41–9.43
The Texas Department of Transportation is renewing the effec-
tiveness of the emergency adoption of repeals, for a 60-day
period. The text of the repeals were originally published in the
April 11, 1997, issue of the Texas Register (22 TexReg 3351).




Texas Department of Transportation
Effective date: July 17, 1997
Expiration date: September 1, 1997
For further information, please call: (512) 463–8630
♦ ♦ ♦
EMERGENCY RULES July 29, 1997 22 TexReg 6989
PROPOSED RULES
Before an agency may permanently adopt a new or amended section or repeal an existing section, a proposal
detailing the action must be published in the Texas Register at least 30 days before action is taken. The 30-
day time period gives interested persons an opportunity to review and make oral or written comments on the
section. Also, in the case of substantive action, a public hearing must be granted if requested by at least 25
persons, a governmental subdivision or agency, or an association having at least 25 members.
Symbology in proposed amendments. New language added to an existing section is indicated by the use of
bold text. [Brackets] indicate deletion of existing material within a section.
TITLE 1. ADMINISTRATION
Part IV. Office of the Secretary of State
Chapter 91. Texas Register
The Office of the Secretary of State, Texas Register, pro-
poses the repeal of §§91.1, 91.12, 91.19, 91.21-91.26, 91.31,
91.41-91.43, 91.51, 91.71-91.75, 91.91, 91.97, 91.111-91.113,
91.121, 91.122, 91.124, 91.131-91.135, and new §§91.1, 91.3,
91.5, 91.7, 91.9, 91.11, 91.13, 91.15, 91.17, 91.19, 91.21,
91.23, 91.25, 91.27, 91.29, 91.31, 91.61, 91.63, 91.65, 91.67,
91.69, 91.71, 91.73, 91.75, 91.77, and 91.91, concerning Texas
Register procedures.
The Texas Register is revising its rules in response to Senate
Bill 1177, Senate Bill 1715 and House Bill 1, as adopted by
the 75th Legislature. The Texas Register is also taking this
opportunity to reorganize Chapter 91 into new subchapters.
Senate Bill 1177 authorizes the Texas Register to reduce
the number of yearly issues from 100 to 52. The Texas
Register proposes a new schedule in §91.3 and new document
filing deadlines in §91.5 to accommodate the new publication
schedule which appears in this issue.
Senate Bill 1715 requires the Texas Register to strike through
as well as bracket obsolete language and to underline new
language in proposed rules; however, the coding the agencies
use in their document submissions will not change.
House Bill 1 requires agencies to draft a plan to review their own
rules. The Texas Register proposes to adopt a new submission
form, TR-1, for the submission of these rule review plans in new
§91.63, concerning submission forms.
The proposed new rules eliminate the use of undesignated
heads as described in existing §91.23 and §91.74, and special
definition sections as described in existing §91.73(e). The
proposed new Chapter 91 reflects these policy changes.
Dan Procter, Director of the Texas Register, has determined
that for the first five-year period the rules are in effect, there
will be no fiscal implications for state or local government as a
result of enforcing or administering the rules.
Mr. Procter also has determined that for each year of the first
five years the rules are in effect, the public benefit anticipated
will be greater understanding of Texas Register policies and
procedures. He also anticipates a savings of $10,000 per year
in postage costs. There will be no effect on small businesses.
There are no anticipated economic costs to persons who are
required to comply with the rules as proposed.
Comments on the proposal may be submitted in writing to Dan
Procter, Director, Texas Register, Office of the Secretary of




(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Register office, Room 245, James Earl Rudder Building,
1019 Brazos Street, Austin.)
The repeal is proposed under the Government Code, Chapter
2002, Subchapter B, §2002.017, which provides the Secretary
of State with the authority to promulgate rules consistent with
the code.
The repeal does not affect other statutes, articles, or codes.
§91.1. Definitions.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on July 23, 1997.
TRD-9709592
Clark Ervin
Assistant Secretary of State
Office of the Secretary of State
Earliest possible date of adoption: August 28, 1997
PROPOSED RULES July 29, 1997 22 TexReg 6991




(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Register office, Room 245, James Earl Rudder Building,
1019 Brazos Street, Austin.)
The repeal is proposed under the Government Code, Chapter
2002, Subchapter B, §2002.017, which provides the Secretary
of State with the authority to promulgate rules consistent with
the code.
The repeal does not affect other statutes, articles, or codes.
§91.12. Appointment.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on July 23, 1997.
TRD-9709593
Clark Ervin
Assistant Secretary of State
Office of the Secretary of State
Earliest possible date of adoption: August 28, 1997
For further information, please call: (512) 463-5561
♦ ♦ ♦
Filing of Documents
1 TAC §§91.19, 91.21-91.26, 91.28, 91.31
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Texas Register office, Room 245, James Earl Rudder Building,
1019 Brazos Street, Austin.)
The repeals are proposed under the Government Code, Chap-
ter 2002, Subchapter B, §2002.017, which provides the Secre-
tary of State with the authority to promulgate rules consistent
with the code.
The repeals do not affect other statutes, articles, or codes.
§91.19. Filing Instructions.
§91.21. Compliance; Nonacceptance of Documents.
§91.22. Calculation of Effective Dates.
§91.23. Filing Procedures.
§91.24. Procedure for Filing Withdrawals.
§91.25. Procedure for Filing Emergency Rules.
§91.26. Cross-Reference to Statute.
§91.31. Procedure for Filing a Miscellaneous Notice.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on July 23, 1997.
TRD-9709594
Clark Ervin
Assistant Secretary of State
Office of the Secretary of State
Earliest possible date of adoption: August 28, 1997
For further information, please call: (512) 463-5561
♦ ♦ ♦
Adoption by Reference: Adoption under Federal
Mandate
1 TAC §§91.41-91.43
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Texas Register office, Room 245, James Earl Rudder Building,
1019 Brazos Street, Austin.)
The repeals are proposed under the Government Code, Chap-
ter 2002, Subchapter B, §2002.017, which provides the Secre-
tary of State with the authority to promulgate rules consistent
with the code.
The repeals do not affect other statutes, articles, or codes.
§91.41. Documents Allowed to be Adopted by Reference.
§91.42. Procedure for Filing a Document by Reference.
§91.43. Procedure for Filing a Federally Mandated Document.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on July 23, 1997.
TRD-9709595
Clark Ervin
Assistant Secretary of State
Office of the Secretary of State
Earliest possible date of adoption: August 28, 1997




(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Register office, Room 245, James Earl Rudder Building,
1019 Brazos Street, Austin.)
The repeal is proposed under the Government Code, Chapter
2002, Subchapter B, §2002.017, which provides the Secretary
of State with the authority to promulgate rules consistent with
the code.
The repeal does not affect other statutes, articles, or codes.
§91.51. Electronic Format.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on July 23, 1997.
22 TexReg 6992 July 29, 1997 Texas Register
TRD-9709596
Clark Ervin
Assistant Secretary of State
Office of the Secretary of State
Earliest possible date of adoption: August 28, 1997




(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Texas Register office, Room 245, James Earl Rudder Building,
1019 Brazos Street, Austin.)
The repeals are proposed under the Government Code, Chap-
ter 2002, Subchapter B, §2002.017, which provides the Secre-
tary of State with the authority to promulgate rules consistent
with the code.






This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on July 23, 1997.
TRD-9709597
Clark Ervin
Assistant Secretary of State
Office of the Secretary of State
Earliest possible date of adoption: August 28, 1997
For further information, please call: (512) 463-5561
♦ ♦ ♦
Submission Forms
1 TAC §91.91, §91.97
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Texas Register office, Room 245, James Earl Rudder Building,
1019 Brazos Street, Austin.)
The repeals are proposed under the Government Code, Chap-
ter 2002, Subchapter B, §2002.017, which provides the Secre-
tary of State with the authority to promulgate rules consistent
with the code.
The repeals do not affect other statutes, articles, or codes.
§91.91. Use of Submission Forms.
§91.97. Reproduction of Forms.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on July 23, 1997.
TRD-9709598
Clark Ervin
Assistant Secretary of State
Office of the Secretary of State
Earliest possible date of adoption: August 28, 1997




(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Texas Register office, Room 245, James Earl Rudder Building,
1019 Brazos Street, Austin.)
The repeals are proposed under the Government Code, Chap-
ter 2002, Subchapter B, §2002.017, which provides the Secre-
tary of State with the authority to promulgate rules consistent
with the code.
The repeals do not affect other statutes, articles, or codes.
§91.111. Days of Publication.
§91.112. Indexes, TAC Titles Affected, and Cross-Index to Statute
Publications.
§91.113. Deadlines.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on July 23, 1997.
TRD-9709599
Clark Ervin
Assistant Secretary of State
Office of the Secretary of State
Earliest possible date of adoption: August 28, 1997
For further information, please call: (512) 463-5561
♦ ♦ ♦
Subscriptions, Individual Copies, and Reprints
1 TAC §§91.121, 91.122, 91.124
(Editor’s Note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Secretary of State, Room 245, James Earl Rudder Building, 1019
Brazos Street, Austin.)
The repeals are proposed under the Government Code, Chap-
ter 2001, which provides the Office of the Secretary of State,
Texas Register Section, with the authority to promulgate rules.
No other code, statute, or article is affected by this proposal.
§91.121. Subscription Rates.
§91.122. Individual Copies.
§91.124. Copies of Documents.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
PROPOSED RULES July 29, 1997 22 TexReg 6993
Issued in Austin, Texas, on July 23, 1997.
TRD-9709600
Clark Ervin
Assistant Secretary of State
Office of the Secretary of State
Earliest possible date of adoption: August 28, 1997




(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Texas Register office, Room 245, James Earl Rudder Building,
1019 Brazos Street, Austin.)
The repeals are proposed under the Government Code, Chap-
ter 2002, Subchapter B, §2002.017, which provides the Secre-
tary of State with the authority to promulgate rules consistent
with the code.
The repeals do not affect other statutes, articles, or codes.
§91.131. Editing of Documents.
§91.132. Form of Citation.
§91.133. Text of Documents Not Published.
§91.134. Serialization of Documents to be Published.
§91.135. Form for Correction of Error.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on July 23, 1997.
TRD-9709601
Clark Ervin
Assistant Secretary of State
Office of the Secretary of State
Earliest possible date of adoption: August 28, 1997
For further information, please call: (512) 463-5561
♦ ♦ ♦
Subchapter A. Administrative
1 TAC §§91.1, 91.3, 91.5, 91.7, 91.9, 91.11, 91.13, 91.15,
91.17, 91.19, 91.21, 91.23, 91.25, 91.27, 91.29, 91.31
The new sections are proposed under the Government Code,
Chapter 2002, Subchapter B, §2002.017, which provides the
Secretary of State with the authority to promulgate rules con-
sistent with the code.
The new sections do not affect other statutes, articles, or
codes.
§91.1. Definitions.
The following words and terms, when used in this chapter, have the
following meanings, unless the context clearly indicates otherwise.
(1) Administrative Code - The Texas Administrative
Code, as established by the Government Code, Chapter 2002,
Subchapter C, §2002.051, also referred to as TAC.
(2) APA - Administrative Procedure Act, Government
Code, Chapter 2001.
(3) Agency - Any state board, commission, department,
or officer having statewide jurisdiction, other than an agency wholly
financed by federal funds, the legislature, the courts, and institutions
of higher education, that makes rules or determines contested cases.
(4) Certify - To ensure that submitted documents have
been reviewed by legal counsel, whose responsibility it is under the
APA to determine whether the rule action is within the agency’s legal
authority.
(5) Certifying official - A person authorized by an agency
to certify documents submitted for filing with the Texas Register.
(6) Code - The Texas Administrative Code established by
the APA, also referred to as TAC.
(7) Electronic transmission - The submission of electronic
data to the Texas Register by telecommunications, File Transfer
Protocol (FTP) via Internet, e-mail, or diskette.
(8) Graphic material - Documents formatted in two or
more columns as tables or as maps, charts, spread sheets, pictures,
equations or as any other type of document that requires special
formatting.
(9) Liaison - A person designated by an agency to act as
its representative to the Texas Register.
(10) Person - Any individual, partnership, corporation, as-
sociation, governmental subdivision, or public or private organization
of any character other than an agency.
(11) Register - The Texas Register established by the
Government Code, Chapter 2002, Subchapter B.
(12) Rule - Any agency statement of general applicability
that implements, interprets, or prescribes law or policy or describes
the procedure or practice requirements of an agency.
(A) For the purposes of this chapter, the term includes
the amendment or repeal of a prior rule as well as a new rule.
(B) The term does not include statements that concern
only internal management, organization, or personnel practices of an
agency and do not affect private rights or procedures. The following
does not constitute rulemaking:
(i) a statement applied only to specifically named
persons or agencies;
(ii) the duplication or paraphrasing of Texas
statutes. The one exception is repeating statutory definitions as rule
definitions;
(iii) a statement that applies exclusively to employ-
ees of the issuing agency and that does not affect the rights or proce-
dures of persons or agencies outside of the employment of the issuing
agency.
(13) Section - A reference to a specific rule in the Texas
Administrative Code.
(14) Verify - To ensure that submitted documents have
been reviewed by the agency liaison, are processed properly, and are
correct in format, structure, and content.
§91.3. Days of Publication.
22 TexReg 6994 July 29, 1997 Texas Register
The Texas Register publishes 52 issues yearly including indexes.
Friday is the day of publication.
§91.5. Deadlines.
(a) Rules: 12:00 noon, Monday, the week before publication.
Miscellaneous documents and open meetings: 12:00 noon, Wednes-
day, the week before publication.
(b) We will notify agencies in advance of any changes that
occur in the deadline and publication schedule by publishing a notice
in the "In Addition" section of theTexas Register.
§91.7. Liaison and Certifying Official.
The liaison and certifying official sign the submission form that
accompanies a filing to certify the document before submitting it
to the Texas Register. Notify us by letter to designate a liaison, a
certifying official, and their alternates if applicable. After filing, they
must be available to answer questions about the document. If we
fail to reach the liaison, we may reject or postpone publication of the
document.
§91.9. Documents Accepted by the Texas Register.
File the following documents with the Texas Register for publication:
emergency, proposed, withdrawn, and adopted rules; notices of
open meetings; appointments; executive orders of the Governor
of Texas; summaries of requests for opinions, opinions, and open
records decisions of the Attorney General of Texas; summaries
of requests for opinions and opinions issued by the Texas Ethics
Commission; election law opinions of the Texas Secretary of State;
notices filed by agencies, regional councils of government, and
the Texas State Library under the Government Code, Chapter 551;
notices of proposals and adoptions filed by the Texas Department of
Insurance pursuant to the Insurance Code, Article 5.96 and Article
5.97; proposal requests for private consultant services under the
Government Code, Chapter 2254; and Court of Criminal Appeal rules
of appellate procedure and rules of criminal evidence under Texas
Civil Statutes, Article 1811f, §3.
§91.11. Compliance.
File all documents with the Texas Register in accordance with the
format, content, structure, and procedural requirements specified in
the Government Code, Chapters 2001 and 2002, and in this chapter.
§91.13. Nonacceptance of Documents.
(a) We will reject documents that do not conform to the
Government Code and to the Texas Register rule requirements. If
we reject a document, we will notify you by fax (if fax number is
known) or by letter explaining why the document is rejected.
(b) Reasons for rejecting a document include the following:
(1) document structure which does not conform to §91.23
of this title (relating to Structure; Terminology);
(2) electronic format which does not conform to our
procedures as outlined in §91.61 of this title (relating to Electronic
Procedures for Filing Rules and Miscellaneous Documents); and
(3) filing procedures which do not conform to §91.65 of
this title (relating to Procedures for Filing Rules).
§91.15. Calculation of Effective Dates.
(a) In computing a period of days, the first day is excluded
and the last day is included.
(b) If the last day of any period is a Saturday, Sunday, or
legal holiday, the period is extended to include the next day that is
not a Saturday, Sunday, or legal holiday.
(c) If a number of months is to be computed by counting the
months from a particular day, the period ends on the same numerical
day in the concluding month as the day of the month from which
the computation is begun, unless there are not that many days in the
concluding month, in which case the period ends on the last day of
that month.
§91.17. Classification Systems.
Use the following classification structure when promulgating rules.
(1) We assign each agency to a title identified by an
Arabic number and subject category, e.g., Title 1. Administration.
(2) We assign each agency a Roman numeral part number
to identify the agency within its title. The name of the part is the
agency’s name, e.g., Part IV. Office of the Secretary of State.
(3) We assign a chapter range designated with Arabic
numbers to each agency. Within that range, organize and name the
chapters according to subject matter, e.g., Chapter 91. Texas Register.
(4) You may subdivide a chapter into subchapters identi-
fied by capital letters. Name subchapters according to subject matter,
e.g., Subchapter A. Administrative.
(5) Do not reserve chapters, subchapters, rule numbers,
and/or parts of a rule.
§91.19. Numbering Schemes.
A rule number consists of the chapter number followed by a decimal
point and the individual section number, e.g., §91.15. Neither the
chapter number nor the section number may exceed four digits.
Comply with paragraphs (1)-(5) of this section when you submit
rules.
(1) The proposed and adopted version of a rule must have
the same rule number.
(2) The number of a rule adopted on an emergency basis
will be used to identify the rule if it is proposed or adopted on a
nonemergency basis.
(3) The number of a proposed rule which has been
withdrawn may be used to identify another rule.
(4) The number of a repealed rule may be used to identify
another rule.
(5) Do not amend rule numbers. To change a rule number,
repeal and replace the rule.
§91.21. Titles.
Title all chapters, subchapters, and sections in accordance with the
subject matter of the chapters, subchapters, and sections.
§91.23. Structure; Terminology.
(a) Follow the structure and order outlined in paragraphs (1)-
(7) of this subsection when subdividing a rule.
(1) The highest subdivision within a rule is a "subsection."
You need not subdivide below this level.
(A) When there are two or more subsections, desig-
nate them with a lower-cased letter in parenthesis, e.g., (a), (b), etc.
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(B) When there is only one subsection in a section,
omit the "(a)."
(2) The rule subdivision below a subsection is called a
"paragraph" and is designated by an Arabic number in parenthesis,
e.g., (1), (2), etc.
(3) The rule subdivision below the paragraph is called
a "subparagraph" and is designated by an upper-cased letter in
parenthesis, e.g., (A), (B), etc.
(4) The rule subdivision below the subparagraph is called
a "clause" and is designated by a lower-cased Roman numeral in
parenthesis, e.g., (i), (ii), etc.
(5) The rule subdivision below the clause is called a
"subclause" and is designated by an upper-cased Roman numeral in
parenthesis, e.g., (I), (II), etc.
(6) The rule subdivision below the subclause level is
called an "item" and is designated by a lower-cased letter with a
dash on both sides in parenthesis, e.g., (-a-), (-b-), etc.
(7) The rule subdivision below the item is called a
"subitem" and is designated by an Arabic numeral with a dash on
both sides in parenthesis, e.g., (-1-), (-2-), etc.
(b) When subdividing a rule, follow a parallel outline format,
i.e., no (a) without (b), no (1) without (2), etc., with the exception of
the implied (a) described in subsection (a)(1)(B) of this section.
(c) When amending an existing rule, you must account for all
existing language. Within the rule structure, put new language before
obsolete language. Use the codes as described in §91.61(c)(4), (5),
and (8) of this title (relating to Electronic Procedures for Filing Rules
and Miscellaneous Documents).
Figure 1: 1 TAC §91.23(c)
(d) When you amend a subdivision within a rule, follow the
"No change" policy outlined in paragraphs (1)-(3) of this subsection.
(1) When you amend only part of an existing rule,
we print only the text of the affected subdivisions. Same-level
subdivisions are labeled "No change."
Figure 2: 1 TAC §91.23(d)(1)
(2) When you amend a subdivision of a rule below the
subsection level, show the text of all the higher-level subdivisions
which contain the amended subdivision.
Figure 3: 1 TAC §91.23(d)(2)
(3) When you renumber a subdivision that contains lower-
level subdivisions, show the language contained in the lower-level
subdivisions for clarification.
Figure 4: 1 TAC §91.23(d)(3)
(e) Do not reserve subdivisions within a rule for future
expansion.
(f) Follow any reference to another section or chapter in the
same title with the phrase "of this title (relating to...)" with the title of
the section or chapter inserted in the parenthesis. Follow a reference
to a different subchapter in the same chapter with the phrase "of this
chapter (relating to...)" with the title of the subchapter inserted in
the parenthesis. It is not necessary to reference the same section,
subchapter, or chapter twice within a rule.
(g) Cite any reference to a rule in another title with the
title and section number(s) in accordance with §91.25(b) of this title
(relating to Form of Citation). For example: 1 TAC §91.21.
§91.25. Form of Citation.
(a) To cite material published in theTexas Register,give the
volume number followed by "TexReg" followed by the page number
on which the material begins. For example: 22 TexReg 1346.
(b) To cite material published in the Code, give the title
number followed by "TAC" followed by rule number. For example:
1 TAC §91.33.
§91.27. Text of Documents Not Published.
The Texas Register does not publish the text of rules for the following
actions:
(1) repealed rules;
(2) renewal of effectiveness for an emergency rule;
(3) proposed action when identical emergency action is
published in the same issue;
(4) emergency or proposed action which has been with-
drawn from further effectiveness or consideration, respectively;
(5) final action adopted with no changes from the text as
proposed and published; and
(6) other documents as provided under the Government
Code, Chapter 2002, §2002.014.
§91.29. Serialization of Documents To Be Published.
If necessary, we will serialize lengthy documents submitted for
publication in order to meet production and printing deadlines. We
publish serialized documents in consecutive regular issues. The
earliest possible date of adoption for a proposal is determined by
the issue in which the serialization note is published.
§91.31. Correction of Error.
(a) To correct an error, write the Director of the Texas
Register to request a correction within 20 days of the publication.
(b) Include the following information:
(1) the name of the agency;
(2) the date of the issue and the specific section of the
Texas Registerwhere the error occurred (i.e., Proposed Rules, In
Addition, etc.) and the media in which it occurred (i.e., print issue,
web site, diskette, gopher); and
(3) the nature of the error, and whether it was introduced
by the Texas Register or the submitting agency.
(c) We publish the corrections of errors in the "In Addition"
section of theTexas Register.
(d) We will not make substantive corrections after the
effective date of an adopted rule, with the exception of an emergency
rule.
(e) If we inadvertently omit a document from an issue,
request in writing that it be published with an editor’s note in the
next issue of theTexas Register.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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Issued in Austin, Texas, on July 23, 1997.
TRD-9709588
Clark Ervin
Assistant Secretary of State
Office of the Secretary of State
Earliest possible date of adoption: August 28, 1997
For further information, please call: (512) 463-5561
♦ ♦ ♦
Subchapter B. Filing Procedures; Electronic
1 TAC §§91.61, 91.63, 91.65, 91.67, 91.69, 91.71, 91.73,
91.75, 91.77
The new sections are proposed under the Government Code,
Chapter 2002, Subchapter B, §2002.017, which provides the
Secretary of State with the authority to promulgate rules con-
sistent with the code.
The new sections do not affect other statutes, articles, or
codes.
§91.61. Electronic Procedures for Filing Rules and Miscellaneous
Documents.
(a) Submit documents in electronic format using one of
the following methods: telecommunications, FTP, e-mail, or 3-1/
2 inch diskettes. Submit files in the American Standard Code for
Information Interchange (ASCII) format. ASCII means standard
keyboard characters limited to those represented by a decimal 32
(a space) to a decimal 126 (a tilde). Characters above 127 (extended
characters) are not acceptable without our permission. Name files
using the date of the submission followed by a decimal point and
the agency code assigned by the Texas Register. If you submit more
than one file on the same day, insert a letter in sequence after the
date and before the decimal point. For example: 0715.004 indicates
that this file was sent on July 15 by the Office of the Secretary of
State; 0715a.004 and 0715b.004 indicates a second and third file
were sent on the same day. Because the formats are different for
rules, miscellaneous documents, and open meetings, submit these
documents separately.
(b) The text in an electronic file is flush left. Do not use tabs
or indentations in the file. The preamble introduction statement is the
first line of text in the file. Do not use extraneous header information
in the file, i.e., title, part, chapter, etc. The submission form contains
the necessary agency information. Use a carrier return after each
paragraph.
(c) Enclose codes in "< >" brackets to designate new lan-
guage, new paragraphs, italics, section symbols, and other formatting
commands. The codes are as follows.
(1) <*> – This code is used in place of the section symbol.
(2) <p> – This code indicates a new paragraph. The new
paragraph indicator is used in the text of miscellaneous documents
and in rule preambles. If the new paragraph indicator is used in the
text of a rule, we will reject the submission.
(3) <eti> – This code indicates italics in the preamble and
text of a submission.
(4) <etb> – This code indicates boldface type within mis-
cellaneous documents and new language within proposed amend-
ments and new rules.
(5) <et> – This code indicates a return to regular typeface.
(6) <sup> – This code indicates a superscript and is
inserted before the number. Insert </sup> after the superscripted
number.
(7) <sub> – This code indicates a subscript and is inserted
before the number. Insert </sub> after the subscripted number.
(8) [ ] – Brackets indicate deleted language in proposed
amendments.
(9) *n – This code indicates the end of a submission
within a file comprised of multiple submissions. A submission
consists of either the complete text of a miscellaneous document or
a rulemaking document (preamble plus rule or rules).
(d) When you use telecommunications or file transfer proto-
col (FTP) to submit documents:
(1) log in with the required user name and FTP password
that we provide and upload the file; and
(2) fax the appropriate submission form as specified in
§91.63 of this title (relating to Submission Forms) after successfully
transmitting the file.
(e) When you transmit a file through e-mail, send to a
specified address provided by the Texas Register. Fax the appropriate
submission form.
(f) When you submit documents on diskette, format the
diskette using DOS 3.1 or a newer version of the operating system.
We accept high-density formatted diskettes. Diskettes must contain
only the files being submitted for one particular publication in the
Texas Register. We will reject diskette submissions containing files
not related to the submission. We do not return diskettes to the issuing
agency. You may request a diskette in exchange for the submitted
diskette or periodically retrieve your diskettes. Attach a label to the
diskette identifying the submitting agency and the file name used on
the submission. Deliver or mail the diskette with the appropriate
submission form(s) attached.
(g) We may postpone publication of documents submitted on
paper.
(h) Label graphic material as specified in §91.77 of this title
(relating to Graphic Material) and deliver it to the Texas Register
before the deadline. Do not fax graphic material.
(i) If we are unable to access a file, if the file does not match
the submission form, if an error occurred in the creation of the ASCII
file, or if the file is not coded correctly in accordance with subsection
(c)(1)-(9) of this section, we will contact the liaison promptly. If time
permits us to process the document without delaying production of
the issue, we will ask the liaison to resubmit the file. If there is not
sufficient time, we will hold the submission for the next issue.
§91.63. Submission Forms.
(a) A typed submission form certified and signed by the
agency liaison and certifying official accompanies each document
submitted to the Texas Register. The document types and corre-
sponding forms are listed in paragraphs (1)-(6) of this subsection:
(1) TR-1–agency rule review plan;
(2) TR-2–rule submissions;
(3) TR-3–open meeting submissions;
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(4) TR-4–miscellaneous submissions;
(5) TR-5–Governor, Attorney General, Secretary of State,
Texas Ethics Commission, and Department of Banking submissions;
and
(6) TR-6–notification pursuant to the Insurance Code,
Chapter 5, Subchapter L.
(b) Deliver submission forms to the Texas Register by one
of the following methods.
(1) If you transmit a rule or miscellaneous document elec-
tronically, fax the submission form(s) immediately after successful
transmission of the document.
(2) If you submit a document on diskette, either deliver
or mail the submission form(s) with the diskette attached.
(3) List on the submission form the file name and means
of transmission, i.e., diskette, internet, modem, or e-mail. See §91.61
of this title (relating to Electronic Procedures for Filing Rules and
Miscellaneous Documents).
(c) You may reproduce all Texas Register submission forms
from blank sample copies or electronic Word files provided by the
Texas Register. You may duplicate the forms using your own
software.
(d) Do not alter the format of Texas Register submission
forms listed in subsection (a) of this section without permission from
the Director of the Register.
§91.65. Procedures for Filing Rules.
(a) Proposed rules. The APA requires an agency to propose
rules at least 30 days prior to adoption. When proposing rules,
comply with the following procedures.
(1) Notice of a proposed action follows rulemaking pro-
cedures as specified in §91.61 and §91.67 of this title (relating to
Electronic Procedures for Filing Rules and Miscellaneous Documents
and Rule Submission Preambles).
(2) Propose only one version of a new rule.
(3) A rule number will have only one pending amendment
at a time.
(b) Adopted rules. The APA requires an agency to file
adopted rules with the Texas Register at least 20 days before the
rules become effective. When adopting rules, comply with the fol-
lowing procedures.
(1) Notice of an adopted action follows rulemaking pro-
cedures as specified in §91.61 and §91.67 of this title.
(2) When filing a rule adoption, incorporate any substan-
tive changes made by the Texas Register staff to the proposal as
published. If you submit the final version of the rules without ac-
counting for these changes, we will reject the submission.
(3) If you submit the final version of the adopted rules
without eliminating old and new language coding, we will reject the
submission.
(4) Submit the text of new and amended rules even when
they are adopted without changes and will not be republished in the
Texas Register.
(5) Do not adopt a rule under a different rule number from
the one under which it was proposed.
(6) Do not withdraw an adopted rule.
(c) Withdrawn rules. When withdrawing rules, comply with
the following procedures.
(1) Withdrawal of proposed rules.
(A) You may withdraw a proposed rule action prior to
its adoption or before the effective date of the automatic withdrawal
(see paragraph (2) of this subsection) by submitting a submission
form in accordance with §91.63 of this title (relating to Submission
Forms).
(B) The withdrawal takes effect immediately upon
filing or on a stated date not later 20 days after filing. The effective
date may not be before the date of filing.
(C) You may take no further action on a proposal
which you have withdrawn.
(2) Automatic withdrawals.
(A) We automatically withdraw a proposed rule six
months after the date of publication in theT xas Registerif the agency
has neither adopted nor withdrawn it.
(B) We publish the notice of the automatic with-
drawal. The effective date of the automatic withdrawal is the day
after the last day of the six-month period.
(C) You may take no further action on the proposal
after the expiration of the six-month period.
(d) Emergency rules.
(1) Under the APA, §2001.034, you may promulgate
emergency rulemaking action on less than 30 days notice.
(2) Notice of adoption of emergency action follows rule-
making procedures as specified in §91.61 and §91.67 of this title.
(3) Emergency rulemaking action does not preclude pro-
posed and final rulemaking action in accordance with the Government
Code, Chapters 2001 and 2002.
(4) Emergency action becomes effective immediately
upon filing or on a stated date less than 30 days after filing. The
effective date cannot be earlier than the filing date. The APA limits
the effectiveness of emergency action to 120 days, renewable for
no more than 60 days, for a maximum of 180 days. Calculate the
period of effectiveness by counting the effective date as day one.
File the renewal notice during the last 20 days of the original period
of effectiveness. You may not renew the effective period after the
expiration date. The expiration date is the day after the final full
calendar day in the count.
(5) After the original filing of an emergency rule, another
emergency amendment may be made to the original action as many
times as needed during the 180-day period of effectiveness (120 days
original period of effectiveness plus 60 days renewal of effectiveness).
All such amendments expire on the original expiration date. Do not
withdraw an emergency rule and file it a second time in order to
extend the 180-day effective period.
(e) Multiple rule filing. You may file more than one rule
number in a submission, if the rules share the same chapter and,
22 TexReg 6998 July 29, 1997 Texas Register
if applicable, the same subchapter. Do not submit repeals on a
submission form containing new or amended rules.
(f) Invalid rules. You must formally revise or repeal rules
rendered invalid by legislation, constitutional amendment, or court
decision in accordance with rulemaking procedures in this chapter.
(g) Rule transfers. If legislation transfers rulemaking author-
ity from one agency to another, the transferring and/or receiving
agency requests that we administratively transfer the affected rules.
The agency should send a written request to the Director of the Texas
Register. The written request should cite the legislation that requires
this transfer and include a copy of the legislation, the effective date
of the transfer, and a conversion chart containing the old and new
chapters, subchapters (if applicable), and rule numbers affected by
the transfer. We will notify the agencies of the transfer notice pub-
lication date.
§91.67. Rule Submission Preambles.
(a) A preamble is an introduction to a rule submission listing
the affected rules, the reasons behind the rulemaking action, and the
statutory authority that permits you to take the action. Submit the
appropriate information in narrative form in the order it is outlined
in paragraphs (1)-(3) of this subsection.
(1) Proposed rule submissions include the following in-
formation listed in subparagraphs (A)-(E) of this paragraph:
(A) introduction: agency name, action (new, repeal,
or amendment), TAC rule number, subject matter statement, and brief
explanation of the action;
(B) fiscal note: name and title of employee approving
the public benefit cost note, summary of what the public benefit will
be for the first five-year period, and statement of whether there will
be a cost to small or large business and/or individuals;
(C) comments: name and address of agency liaison
or individual designated to receive comments;
(D) statutory authority: statute, article and section
under which the action is being proposed and explanation of the
agency’s authority;
(E) cross-reference to statute: statement of which
statutes are affected by the rule action. State if no statute, article,
or code is affected by the proposed action.
(2) Adopted rule submissions include the following infor-
mation listed in subparagraphs (A)-(E) of this paragraph:
(A) introduction: agency name, action (new, repeal,
or amendment), TAC rule number, subject matter, a statement of
which rules are adopted with or without changes to the proposed text
as published, and the issue date and page number of proposal;
(B) justification for rule action;
(C) how the rule will function and what purpose the
rule will serve;
(D) whether or not comments were received and, if so,
a list of names of groups and associations submitting comments for
and against the rule, and the reasons the agency agrees or disagrees
with the comments. Do not list the names of individuals commenting
on the rule action;
(E) statutory authority: statute, article and section
under which the action is being proposed and explanation of the
agency’s authority.
(3) Emergency rule submissions include the following
information listed in subparagraphs (A)-(C) of this paragraph:
(A) introduction: agency name, action (new, repeal,
or amendment), TAC rule number, subject matter, and brief explana-
tion of the action;
(B) reason for the emergency action; and
(C) statutory authority: statute, article and section
under which the action is being proposed and explanation of the
agency’s authority.
(b) You may submit one preamble for all submissions which
share the same chapter and fiscal impact note. The "common
preamble" accompanies the submission with the lowest rule number.
If a repeal and new rule submission have the same number, the
common preamble accompanies the repeal. The common preamble
addresses all the affected rules; however, each rule submission has
its own statutory authority note.
§91.69. Procedure for Filing a Miscellaneous Notice.
(a) Submit miscellaneous notices as specified in §91.61 and
§91.63 of this title (relating to Electronic Procedures for Filing Rules
and Miscellaneous Documents and Submission Forms).
(b) We publish miscellaneous notices not required to be
published by statute at our discretion.
§91.71. Notice of Texas Department of Insurance Filings under the
Insurance Code, Article 5.96 and Article 5.97.
(a) Actions under the articles specified in this subsection
are exempt from the requirements of APA and are subject to the
requirements of the Insurance Code, Article 5.96 and 5.97, Chapter
5, Subchapter L.
(b) Emergency action under Article 5.96 and Article 5.97
may become effective immediately on filing or on a stated date less
than 15 days after filing. The action cannot have an effective date
earlier than the file date.
§91.73. Adoption by Reference (ABR).
(a) A document which is being adopted by reference follows
the same requirements as other rule actions specified in §91.61 and
§91.65 of this title (relating to Electronic Procedures for Filing Rules
and Miscellaneous Documents and Procedures for Filing Rules);
however, the actual text of the ABR material need not conform to
the Texas Register format requirements and will not be published in




(3) state plans, including those circulated under OMB
Circular A-95 for review and comment; and
(4) forms.
(b) The Director of the Texas Register must approve ABR
material not listed in subsection (a)(1)-(4) of this section before you
adopt it by reference. The Director approves ABR material based
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upon the impracticality of submitting the document in the standard
rule format.
(c) Give notice of intention to adopt by reference in the form
of a numbered rule and note the revision date of the ABR document.
Amend the rule to adopt a newer version of the ABR document.
(d) You are responsible for maintaining and distributing to
interested parties all versions of the ABR. We are responsible only
for maintaining the most current version of ABR material for public
inspection purposes.
§91.75. Procedures for Filing a Federally Mandated Document.
(a) If you are required by federal mandate to implement a rule
by a certain date, the rule takes effect on that date. We recommend
that you follow rulemaking procedures, if possible, but you may take
adopted action on the rule without prior notice.
(b) Follow all format and content requirements in the notice
of adopted action as specified in §91.65(b) of this title (relating to
Procedures for Filing Rules).
(c) The preamble will state that the rule is proposed or
adopted pursuant to federal requirements.
§91.77. Graphic Material.
(a) Graphic material accompanying a rule appears in the
Tables and Graphic section of theT xas Register. Label each graphic
with a reference code comprised of the word Figure, the TAC citation,
and the level of the rule that references the material. Example:
"Figure: 34 TAC Section 3.334(a)(1)." The rule text must reference
the same label at the appropriate level. If there is more than one
graphic at this level, show the order in which they occur with a
number after the word Figure. Example: "Figure 1: 34 TAC Section
3.334(a)(1), Figure 2: 34 TAC Section 3.334(a)(1)." The figure count
starts over with each rule. For example: if you submit multiple
rules and each rule contains two pieces of graphic material, label
the graphic material in the following manner: "Figure 1: 34 TAC
Section 3.334(a)(1), Figure 2: 34 TAC Section 3.334(a)(2), Figure 1:
34 TAC Section 3.335(a)(1), Figure 2: 34 TAC Section 3.335(a)(2)."
(b) If you propose to amend only a portion of an existing
graphic, submit only that portion for publication in theTexas
Register. Underline all new language and bracket and strike through
obsolete language. Do not use the <etb> or <*> codes in graphic
material.
(c) When you adopt an amended graphic, submit it in its
entirety without new or old language indicators. If the graphic is
longer than ten pages, flag the pages that have been changed from
the previous version with a label showing the revised date. We may
choose to publish only the labeled pages.
(d) Label a graphic within a preamble with the word Figure,
title and chapter number, followed by "preamble." Example: "Figure:
34 TAC Chapter 3–preamble."
(e) Do not reference the Table and Graphic section of the
Texas Registeras part of a rule. Place all table citations at the end of
the appropriate level and not within the text of the subdivision. The
figure label should not be the only text in a section subdivision.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on July 23, 1997.
TRD-9709589
Clark Ervin
Assistant Secretary of State
Office of the Secretary of State
Earliest possible date of adoption: August 28, 1997




The new section is proposed under the Government Code,
Chapter 2002, Subchapter B, §2002.017, which provides the
Secretary of State with the authority to promulgate rules con-
sistent with the code.
The new section does not affect other statutes, articles, or
codes.
§91.91. Charges for Products.
The Texas Register, upon approval of the Secretary of State, may
charge "market value" for any of its products.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on July 23, 1997.
TRD-9709590
Clark Ervin
Assistant Secretary of State
Office of the Secretary of State
Earliest possible date of adoption: August 28, 1997
For further information, please call: (512) 463-5561
♦ ♦ ♦
Part III. Office of the Attorney General
Chapter 55. Child Support
Subchapter H. License Suspension
1 TAC §55.203
The Office of the Attorney General proposes an amendment to
Figure 1: 1 TAC §55.203(a) and Figure 6: 1 TAC §55.203(f)(1),
the promulgated forms for the Notice of Filing of Petition to
Suspend License, to comply with the legislative amendments
to the Family Code, §232.006; and to §55.203 (c) and (d),
the Request for Hearing and Request for Telephonic Hearing
forms, deleting §55.203(d), Figure 3: 1 TAC §55.203(c) and
Figure 4: 1 TAC § 55.203(d), and adding new Figure 3: 1 TAC
§55.203(c) to simplify and consolidate the forms into one form.
The amended forms amend the admonishment language to
comply with the statutory mandate, and consolidate and simplify
the form for requesting a hearing. Figures 5, 6, 7, and 8 are now
renumbered as a result of the deletion of Request for Telephone
Hearings.
David Vela, IV-D Director, Child Support Division, has deter-
mined that for the first five-year period these forms are in effect
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there will be no fiscal implications for state or local government
as a result of enforcing or administering the forms.
Mr. Vela also has determined that for each year of the first five
years these forms are in effect the public benefit anticipated
as a result of enforcing the forms is compliance with the
statutory requisites for notice in Family Code, Chapter 232,
license suspension actions for failure to pay child support; and
improved functionality for requesting a hearing. There will be no
effect on small businesses. There is no anticipated economic
cost to persons who are required to comply with the forms as
proposed.
Comments may be submitted to Tod L. Adamson, Child Support
Division, Administrative Law Section, Office of the Attorney
General, 5500 East Oltorf, Room 347, Austin, Texas 78741,
or P.O. Box 12017, mailcode 073, Austin, Texas, 78711-2017,
(512) 460-6121.
The amendment is proposed under the Family Code, Chapter
232, Suspension of License for Failure to Pay Child Support,
§232.016, which provides the Office of the Attorney General
with the authority to prescribe forms and procedures for the
implementation of Chapter 232.
The Family Code, Chapter 232, is affected by the amendment.
§55.203. Forms.
(a) Notice of Filing of Petition to Suspend License. The
notice shall take the form as follows:
Figure 1: 1 TAC §55.203(a)
(b) (No change.)
(c) Request for Hearing. The request shall take the form as
follows:
Figure 3: 1 TAC §55.203(c)
[(d) Request for Telephone Hearing. The request shall take
the form as follows:
Figure 4: 1 TAC §55.203(d)]
(d) [e] Notification to Licensing Authority of Order Suspend-
ing License. The notification shall take the form as follows:
Figure 4: 1 TAC §55.203(d)[Figure 5: 1 TAC §55.203(e)]
(e) [f] Notification of Licensing Authority of Order Vacating
or Staying Order Suspending License. The notification shall take the
form as follows:
Figure 5: 1 TAC §55.203(e)[Figure 6: 1 TAC §55.203(f)]
(f) [(g)] The Office of the Attorney General promulgates the
following two forms as suggested model forms for use by the courts.
(1) Notice of Filing of Petition to Suspend License. The
suggested model notice form takes the form as follows:
Figure 6: 1 TAC §55.203(f)(1)[Figure 7: 1 TAC §55.203(g)(1)
(2) Petition to Suspend License. The suggested model
petition form takes the form as follows:
Figure 7: 1 TAC §55.203(f)(2)[Figure 8: 1 TAC 55.203(g)(2)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on July 18, 1997.
TRD-9709352
Suzanne Marshall
Special Assistant Attorney General
Office of the Attorney General
Earliest possible date of adoption: August 26, 1997
For further information, please call: (512) 463–2085
♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION
Part II. Public Utility Commission of
Texas
Chapter 23. Substantive Rules
Customer Service and Protection
16 TAC §23.53
The Public Utility Commission of Texas (PUC) proposes an
amendment to §23.53, relating to the Universal Service Fund.
The proposed amendment will provide for the funding and
administration of an equipment distribution program authorized
by Senate Bill 667, 75th Legislature, Regular Session, 1997.
Elizabeth Barton Jones, administrative counsel, has determined
that for each year of the first five-year period the proposed
section is in effect there will be no fiscal implications for state or
local government as a result of enforcing or administering the
section.
Ms. Jones has determined that for each year of the first five
years the proposed section is in effect the public benefit antici-
pated as a result of enforcing the section will be the implemen-
tation of the equipment distribution program authorized by Sen-
ate Bill 667, which will provide increased access to telephone
service for individuals who are deaf, hard of hearing, or speech
impaired. There will be no effect on small businesses as re-
sult of enforcing this section. There is no anticipated economic
cost to entities who are required to comply with the section as
proposed, because the statute permits the entities to surcharge
their customers for amounts assessed under the section as pro-
posed.
Ms. Jones has also determined that for each year of the first
five years the proposed section is in effect there will be no
impact on employment in the geographical area affected by
implementing the requirements of the section, because in the
event the entities surcharge their customers for the amounts
assessed, each customer surcharge should amount to less than
a dollar each year.
Comments on the proposed amendment (16 copies) may be
submitted to the Filing Clerk, Public Utility Commission of
Texas, 1701 North Congress Avenue, P.O. Box 13326, Austin,
Texas 78711-13326, within 30 days after publication. All
comments should refer to Project Number 17620.
This amendment is proposed under the Public Utility Regula-
tory Act of 1995 as amended (PURA95), Texas Revised Civil
Statutes Annotated, Article 1446c-O, §1.101 (Vernon 1997),
which provides the Public Utility Commission with the authority
to make and enforce rules reasonably required in the exercise of
its powers and jurisdiction, including rules of practice and proce-
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dure; and specifically, PURA95 §3.608 and §3.613, which grant
the commission authority to adopt and enforce rules regarding
a universal service fund and to allow a telecommunications util-
ity to recover the costs of the equipment distribution program
assessed through the universal service fund.
Cross Index to Statutes: Public Utility Regulatory Act of 1995,
§§1.101, 3.608, 3.613.
§23.53. Universal Service Fund.
(a) Purpose. The provisions of this section are intended to
establish a universal service fund to assist local exchange companies
in providing basic local exchange service at reasonable rates in
high cost rural areas, to reimburse local exchange companies for
revenues lost as a result of providing Tel-Assistance Service under
the provisions of §23.52 of this title (relating to Tel-Assistance
and Lifeline Service,)to reimburse vendors who submit vouchers
issued under the Equipment Distribution Program, and to
reimburse the Texas Department of Human Services, the Texas
Commission for the Deaf and Hard of Hearing, and the Public
Utility Commission of Texas for costs incurred in implementing the
provisions of this section and §23.52 of this title (relating to Tel-
Assistance and Lifeline Service).
(b) Definitions. The following words and terms, when used
in this section, shall have the following meaning unless the context
clearly indicates otherwise:
(1) Commission — The Public Utility Commission of
Texas [Telecommunications utilities — All certificated providers
of local exchange telephone service; and all interexchange carriers
(including resellers of interexchange telecommunications services),
specialized communications common carriers, other resellers of
communications, and other communications carriers who convey,
transmit, or receive communications in whole or in part over a
telephone system].
(2) Department — The Texas Department of Human
Services[Local exchange company — A telecommunications utility
certificated to provide local exchange service within the state].
(3) Equipment Distribution Program — the program
to assist individuals who are deaf or hard of hearing or who have
an impairment of speech to purchase specialized telecommunica-
tions devices for telephone service access, authorized by Senate
Bill 667, 75th Legislature, Regular Session, 1997[Commission —
The Public Utility Commission of Texas].
(4) EDP voucher — a voucher issued by TCDHH
under the Equipment Distribution Program in accordance with
its rules that may be exchanged for eligible equipment by a
vendor of such equipment[Department — The Texas Department
of Human Services].
(5) Local exchange company — A telecommunications
utility certificated to provide local exchange service within the
state [Tel-Assistance Service — The program providing eligible
consumers with a reduction in costs of certain telecommunications
service as defined in §23.52 of this title (relating to Tel- Assistance
and Lifeline Service)].
(6) (No change.)
(7) Tel-Assistance Service — The program providing
eligible consumers with a reduction in costs of certain telecom-
munications service as defined in §23.52 of this title (relating to
Tel-Assistance and Lifeline Service).
(8) Telecommunications utilities — All certificated
providers of local exchange service; and all interexchange carri-
ers (including resellers of interexchange telecommunications ser-
vices), specialized communications common carriers, other re-
sellers of communications, and other communications carriers
who convey, transmit, or receive communications in whole or in
part over a telephone system.
(9) TCDHH – Texas Commission for the Deaf and
Hard of Hearing.
(c) Administration of Universal Service Fund.
(1) (No change.)
(2) Assessments to telecommunications utilities.
(A) - (B) (No change.)
(C) The agencies which qualify to receive reimburse-
ments from the USF in accordance with paragraph (4)(A) of this
subsection shall file monthly reports with the Administrator show-
ing the costs incurred for the previous period which are directly and
reasonably associated with the administration of the Universal Ser-
vice Fund, the Equipment Distribution Program, and with Tel-
Assistance Service.
(D) - (E) (No change.)
(3) (No change.)
(4) Disbursements to qualifying companies and agencies.
(A) Qualifying companies and agencies.
(i) The Public Utility Commission, TCDHH, and
the Department of Human Services are eligible for reimbursement of
the costs directly and reasonably associated with the implementation
of the provisions of this section and §23.52 of this title (relating to
Tel-Assistance and Lifeline Service).
(ii)-(iii) (No change.)
(iv) Vendors who exchange an EDP Program
voucher in the purchase of TCDHH-approved equipment in
accordance with subsection (e) of this section are eligible to
receive funds from the USF as specified in that section.
(B) (No change.)
(C) Disbursements. The Administrator shall verify
that the appropriate cost and expense reports have been filed each
month and shall issue reimbursements to agencies and companies
within 60 days after the due date of reports as specified in paragraph
(2) of this subsection , except that reimbursement to vendors
for EDP vouchers shall be issued within 45 days after the EDP
voucher is received by the Administrator.
(d) (No change.)
(e) Equipment Distribution Program.
(1) Purpose. This section establishes guidelines for
reimbursement to vendors who exchange an EDP voucher for
the purchase of TCDHH-approved equipment.
(2) Vendor registration. To facilitate the timely
reimbursement of EDP vouchers, the Administrator may specify
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that a vendor who accepts EDP vouchers shall register with the
Administrator by providing the vendor’s name, contact person,
address, telephone number, facsimile number (if available), and
information sufficient to permit the Administrator to reimburse
the vendor by direct deposit rather than by check.
(3) Recovery of costs through the Universal Service
Fund.
(A) Upon completion of the TCDHH rulemaking
regarding the Equipment Distribution Program, the commission
shall review the rule and specify procedures for voucher reim-
bursement. A vendor who exchanges an EDP voucher for the
purchase of approved equipment in accordance with the terms of
the Equipment Distribution Program specified by TCDHH and
the commission shall be eligible for reimbursement of the lesser
of the face value of the EDP voucher or the actual price of the
equipment. Disbursements from the Universal Service Fund shall
be made only upon receipt from the vendor of a completed EDP
voucher and a receipt showing the actual price of the equipment
exchanged for the EDP voucher. Disbursements may also be sub-
ject to such other limitations or conditions as determined by the
commission to be just and reasonable, including investigation of
whether the presentation of an EDP voucher represents a valid
transaction for equipment under the Equipment Distribution Pro-
gram.
(B) The commission, TCDHH, and the Administra-
tor shall be reimbursed from the Universal Service Fund for those
costs incurred as a result of the implementation and administra-
tion of the Equipment Distribution Program. The commission
and TCDHH shall submit monthly reports to the Administrator
showing the costs incurred for the previous reporting period. The
Administrator will verify such reports and issue reimbursements
within 30 days after the due date of such reports.
(4) Universal Service Fund Assessment.
(A) Cost. The cost of the Equipment Distribution
Program is the sum of:
(i) any reimbursements made to vendors for
EDP vouchers;
(ii) any costs associated with the implementation
and administration of the Equipment Distribution Program
incurred by the commission and TCDHH (including the costs
incurred by the Administrator on behalf of the commission); and
(iii) any amount established as a reserve for
such contingencies as late payments and uncollectibles.
(B) Funding. Beginning with the effective date of
this subsection, the cost of the Equipment Distribution Program
(less the revenue from the purchase of EDP vouchers by eligible
individuals) shall be assessed to all telecommunications utilities.
(C) Division of Assessment among Telecommuni-
cations Utilities.
(i) The Administrator shall establish an assess-
ment rate to apply to all telecommunications utilities. This rate
shall be calculated by dividing the cost identified in subparagraph
(A) of this paragraph for the current period by the appropriate
total access MOU. The appropriate total access MOU shall be
the sum of intrastate local switching access MOU as described in
subsection (c)(3)(A) of this section, plus LEC intrastate equiva-
lent access minutes of use as described in subsection (c)(3)(B) of
this section.
(ii) The assessment to each telecommunications
utility, shall be the amount of that utility’s total access MOU mul-
tiplied by the assessment rate for the current period calculated
pursuant to clause (i) of this subparagraph.
(iii) LECs shall submit monthly reports to
the Administrator showing the appropriate total access MOU.
Telecommunications utilities other than LECs shall submit
monthly reports to the Administrator showing additional data
that is required by the Administrator to calculate the assess-
ments.
(D) Recovery of the Equipment Distribution Pro-
gram Assessment. The Administrator shall separately identify
for each telecommunications utility its assessment related to the
Equipment Distribution Program. Telecommunications utilities
may recover their Universal Service Fund assessment related to
the Equipment Distribution Program through a surcharge that
the utility may add to its customers’ bills. If a utility chooses to
impose the surcharge, the following conditions shall apply.
(i) The amount shall be determined by dividing
the utility’s total assessment related to the Equipment Distribu-
tion Program for the applicable time period by the number of
the utility’s customer access lines.
(ii) A utility is prohibited from recovering an
aggregation of more than 12 months of assessments in a single
surcharge.
(iii) The utility must apply for approval of a
surcharge before the 91st day after the date the period during
which the aggregated surcharges were assessed closes.
(iv) If a utility chooses to impose the surcharge,
the bill shall list the surcharge as the "Universal Service Fund
Surcharge."
(v) The surcharge shall be assessed at the same
time as the utility assesses a surcharge for assessments related to
telecommunications relay service.
(vi) The utility shall provide adequate notice
and explanation to customers regarding the surcharge.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Public Utility Commission of Texas
Earliest possible date of adoption: August 28, 1997
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The Public Utility Commission of Texas (PUC) proposes new
§23.107, concerning Educational Percentage Discount Rates.
The proposed rule is responsive to the Federal Communication
Commission’s Report (FCC) and Order In the Matter of Federal-
State Joint Board on Universal Service in CC Docket Number
96- 45, FCC 97-157 (May 7, 1997) which implemented key
portions of §254 of the federal Telecommunications Act of 1996
and adopted a federal universal service support mechanism to
fund discounts on interstate and intrastate telecommunications
services, Internet access, and internal connections for schools
and libraries.
The proposed rule will establish intrastate discount rates for
telecommunications services, Internet access, and internal
connections that are equivalent to the interstate discounts
offered on these services. Adoption of the intrastate discount
rates will allow Texas schools and libraries to qualify for federal
universal service support for both interstate and intrastate
services.
Ms. Ann M. Coffin, assistant general counsel, has determined
that for the first five- year period the section is in effect there
will be no fiscal implications for state or local government as a
result of enforcing or administering the section.
Ms. Coffin also has determined that for each year of the
first five years the section is in effect, the public benefit
anticipated as a result of enforcing this section will be the
ability of schools and libraries to affordably access the broadest
array of telecommunications services possible to use and teach
students to use state of the art telecommunications technologies
as they arrive on the commercial market. In addition, the
discounting of telecommunications services under this section
will provide schools and libraries with the maximum flexibility to
purchase a package of telecommunications services that they
believe will meet their telecommunications service needs most
effectively and efficiently.
There is no anticipated economic cost to persons who are
required to comply with the section as proposed. Reduced
revenues stemming from the application of the educational rate
discounts will be reimbursed by the federal universal service
program.
For each year of the first five years the section is in effect, there
will be no effect on small businesses as a result of enforcing
the proposed section.
Ms. Coffin has further determined that for the first five years
the proposed section in effect there will be no impact on the
opportunities for employment in the geographic areas of Texas
affected by implementing the requirements of the rules.
Comments on the proposed rule (15 copies) may be submitted
to Filing Clerk, Public Utility Commission of Texas, 1701 North
Congress Avenue, P.O. Box 13326, Austin, Texas 78711,
within 15 days after publication. Reply comments may be
submitted within 25 days after publication. All comments
should refer to Project Number 17531. The commission
invites specific comments regarding the costs associated with,
and benefits that will be gained by, implementation of the
section. The commission will consider the costs and benefits
in deciding whether to adopt the section. In addition, the
commission invites parties to comment on whether eligible
schools and libraries should be allowed to aggregate the
educational discount rates in the proposed rule with educational
discount rates authorized under Public Utility Regulatory Act of
1995 and the commission’s substantive rules.
The commission staff will conduct a public hearing on this rule-
making under Government Code, §2002.029 at the commis-
sion’s offices, 1701 North Congress on August 7, 1997 at 9:00
a.m.
This section is proposed under the Public Utility Regulatory
Act of 1995 (PURA95), Texas Civil Statutes Annotated, Article
1446c-0, §1.101 (Vernon 1997), which provides the Public
Utility Commission of Texas with the authority to make and
enforce rules reasonably required in the exercise of its powers
and jurisdiction, including rules of practice and procedure.
Cross Index to Statutes: the Public Utility Regulatory Act of
1995, §1.101.
§23.107. Educational Percentage Discount Rates (E-Rates).
(a) Purpose. The purpose of this section is to establish ed-
ucational percentage discount rates (E-Rates) for intrastate telecom-
munications services, Internet access, and internal connections that
are equivalent to those adopted for interstate services by the Federal
Communications Commission (FCC) in 47 Code of Federal Regu-
lations part 54, subpart F (relating to Universal Service Support for
Schools and Libraries).
(b) Provisions governing intrastate E-Rates.
(1) Intrastate services eligible for E-Rates. The percent-
age discount rates available pursuant to 47 Code of Federal Regula-
tions part 54, subpart F to eligible schools, libraries, and consortia as
defined by 47 Code of Federal Regulations part 54, subpart F shall
apply to the following intrastate services:
(A) all commercially available telecommunications
services provided by telecommunications carriers;
(B) Internet access; and
(C) installation and maintenance of internal connec-
tions.
(2) Eligibility for intrastate E-Rates. Schools, libraries,
and consortia eligible for E-Rates pursuant to 47 Code of Federal
Regulations part 54, subpart F shall comply with the provisions of
47 Code of Federal Regulations part 54, subpart F in order to receive
the intrastate E-Rates.
(3) Exclusion of use. Schools, libraries and consortia
may choose to utilize the intrastate E-Rates as provided under this
section. Or, if applicable, schools, libraries and consortia may
choose to obtain discounts under the Public Utility Regulatory Act of
1995, §3.359 and §3.403 or §23.93 of this title (relating to Distance
Learning, Information Sharing Programs, and Interactive Multimedia
Communications). Only one discount structure, however, may be
applied to an order for services or facilities that is submitted to a
telecommunications carrier.
(c) Tariff requirement. Each telecommunications carrier
shall file a tariff to implement the requirements of this section within
15 days of the effective date of this section. No other revision,
addition or deletion unrelated to the requirements of this section shall
be contained in the tariff application.
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This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Public Utility Commission of Texas
Earliest possible date of adoption: August 28, 1997
For further information, please call: (512) 936–7308
♦ ♦ ♦
TITLE 22. EXAMINING BOARDS
Part XI. Board of Nurse Examiners
Chapter 223. Fees
22 TAC §223.1
The Board of Nurse Examiners proposes an amendment to
§223.1, concerning Fees.
During the 75th Legislative Session, additional appropriations
were approved for the Board of Nurse Examiners, contingent
upon the Board generating sufficient additional revenue to cover
the amounts appropriated. In addition, SB 617 authorized
pilot programs for a study of continued competence and the
development of a jurisprudence exam for nurses.
The proposed fee increase will generate enough monies to
cover the appropriated amounts and permit the agency to
implement the provisions of the law as mandated.
Katherine A. Thomas, MN, RN, executive director, has deter-
mined that there will be no fiscal implications for state or local
government as a result of enforcing or administering the rule.
The rule will affect all currently licensed registered nurses who
renew their license; increase the APN Initial Certification Fee
and creates an APN renewal fee and Prescriptive Authority Ini-
tial Fee where previously there was no fee.
There will be no effect on local government nor small busi-
nesses to comply with the rule.
Katherine A. Thomas, MN, RN, executive director, has deter-
mined that for each year of the first five years the rule as pro-
posed will be in effect the public is not affected; however, ap-
plicants will have to pay a fee where previously no fee was
required.
Written comments on the proposed amendment may be sub-
mitted to Erlene Fisher, Board of Nurse Examiners, Post Office
Box 430; Austin, Texas 78767-0430.
The amendments are proposed under the Nursing Practice
Act, (Texas Civil Statutes), Article 4514, §1, which provides
the Board of Nurse Examiners with the authority and power
to make and enforce all rules and regulations necessary for
the performance of its duties and conducting of proceedings
before it and Article 4527, §1, which permits the Board to
establish reasonable and necessary fees so that the fees, in
the aggregate, produce sufficient revenue to cover the cost of
administering this chapter.
Articles 4514, §8, 4526 and 4527 are affected by this section.
§§223.1. Fees.
The Board of Nurse Examiners has established reasonable and
necessary fees for the administration of its functions in the following
amounts:
(1)- (5) (No change.)
(6) licensure (each biennium) -$37.00[$35.00];
(7)- (13) (No change.)
(14) advanced nurse practitioner - initial credentials -
$50.00[$25.00];
(15)- (18) (No change.)
(19) advanced practice nurse renewal - $35.00;
(20) initial prescriptive authority - $25.00.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on July 16, 1997.
TRD-9709323
Katherine A. Thomas, MN, RN
Executive Director
Board of Nurse Examiners
Earliest possible date of adoption: August 28, 1997
For further information, please call: (512) 305–6811
♦ ♦ ♦





The Board of Vocational Nurse Examiners proposes an amend-
ment to §235.19 relative to licensure of persons with criminal
convictions. This rule is amended for consistency with §239.12.
Marjorie A. Bronk, Executive Director, has determined that for
the first five years the rule is in effect, there will be no fiscal
implication for state or local government as a result of enforcing
the rule.
Mrs. Bronk has also determined that for each of the first five
years the rule is in effect the public benefit anticipated as a
result of enforcing the rule will be protection of the public. There
will be no effect on smal businesses. There are no anticipated
economic costs to persons who are required to comply with the
rule as proposed.
Comments on the proposed amendment may be submitted to
Marjorie A. Bronk, R.N., M.S.H.P., Executive Director, Board
of Vocational Nurse Examiners, 333 Guadalupe, Suite 3-400,
Austin, Texas 78701 (512) 305-8100.
The amendment is proposed under Texas Civil Statutes, Article
4528c, Section 5(f), which provides the Board of Vocational
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Nurse Examiners with the authority to make such rules and
regulations as may be necessary to carry in effect the purposes
of the law.
No other statute, article or code will be affected by this
proposal.




(3) If the conviction involved is a felony that relates
to the duties and responsibilities of a licensed vocational nurse,




(2) If the conviction involved is a felony that relates
to the duties and responsibilities of a licensed vocational nurse,
applicant shall be denied licensure as a licensed vocational
nurse.[(2) A vocational nurse on probation or with a restricted
license will be presented to the Board according to the Administrative
Procedure Act (APA).]
(3) A vocational nurse on probation or with a
restricted license will be presented to the Board according to the
Administrative Procedure Act (APA).
(c) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on July 15, 1997.
TRD-9709322
Marjorie A. Bronk, R.N., M.S.H.P.
Executive Director
Board of Vocational Nurse Examiners
Earliest possible date of adoption: August 28, 1997
For further information, please call: (512) 305–8100
♦ ♦ ♦
Chapter 239. Contested Case Procedure
Enforcement
22 TAC §239.15
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Board of Vocational Nurse Examiners or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)
The Board of Vocational Nurse Examines proposes repealing
§239.15 relative to licensure of persons who have defaulted on
student loans. The rule is being repealed to include in order to
adopt a new rule which will include information relative to non-
payment of child support in order to be in compliance with law.
Marjorie A. Bronk, Executive Director, has determined that for
the first five year period the rule is repealed, there will be no
fiscal implication for state or local government as a result of
enforcing the rule.
Mrs. Bronk has also determined that for each of the first five
years the rule is repealed, the public benefit anticipated as a
result of enforcement of child payments will be improved quality
of life for those children in Texas affected by court ordered child
support once the new rule is adopted. There will be no effect on
small businesses. There are no anticipated economic costs to
persons who are required to comply with the rule as proposed.
Comments on the proposed repeal may be submitted to Mar-
jorie A. Bronk, R.N., M.S.H.P., Executive Director, Board of Vo-
cational Nurse Examiners, 333 Guadalupe, Suite 3-400, Austin,
Texas 78701 (512) 305-8100.
The repeal is proposed under Texas Civil Statutes, Article
4528c, Section 5(f), which provides the Board of Vocational
Nurse Examiners with the authority to make such rules and
regulations as may be necessary to carry in effect the purposes
of the law.
No other statute, article or code will be affected by this
proposal.
§§239.15 Licensure of Persons Who Have Defaulted on A Student
Loan With the Texas Guaranteed Student Loan Corporation
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on July 15, 1997.
TRD-9709337
Marjorie A. Bronk, R.N., M.S.H.P.
Executive Director
Board of Vocational Nurse Examiners
Earliest possible date of adoption: August 28, 1997
For further information, please call: (512) 305–8100
♦ ♦ ♦
22 TAC §239.15
The Board of Vocational Nurse Examines proposes new rule
§239.15 relative to licensure of persons who have defaulted on
payments. The rule is being proposed to enforce requirements
for licensure of persons in default of Texas Guaranteed Student
Loans and for persons who are not in compliance with payments
of child support. These requirements are established by law.
Marjorie A. Bronk, Executive Director, has determined that for
the first five year period the rule is in effect, there will be no
fiscal implication for state or local government as a result of
enforcing the rule.
Mrs. Bronk has also determined that for each of the first five
years the rule is in effect, the public benefit anticipated as a
result of enforcement of child payments will be improved quality
of life for those children in Texas affected by court ordered
child support and repayment of student loans. There will be no
effect on small businesses. There are no anticipated economic
costs to persons who are required to comply with the rule as
proposed.
22 TexReg 7006 July 29, 1997 Texas Register
Comments on the proposed rule may be submitted to Marjorie
A. Bronk, R.N., M.S.H.P., Executive Director, Board of Voca-
tional Nurse Examiners, 333 Guadalupe, Suite 3-400, Austin,
Texas 78701 (512) 305-8100.
The rule is proposed under Texas Civil Statutes, Article 4528c,
Section 5(f), which provides the Board of Vocational Nurse
Examiners with the authority to make such rules and regulations
as may be necessary to carry in effect the purposes of the law.
No other statute, article or code will be affected by this
proposal.
§§239.15. Licensure of Persons Who Have Defaulted on Payments
(a) Default on A Student Loan With The Texas Guaranteed
Student Loan Corporation
(1) In review of a complaint alleging default on a guaran-
teed student loan by a respondent/applicant, the board shall consider
the following evidence in determining the respondent’s/applicant’s
present fitness to practice vocational nursing:
(A) a certificate issued by the student loan corporation
certifying that the respondent/applicant has entered a repayment
agreement on the defaulted loan; or
(B) a certificate issued by the student loan corporation
certifying that the respondent/applicant is not in default on a loan
guaranteed by the corporation.
(2) The burden to provide the foregoing documentation to
the board shall be solely at the expense of the respondent/applicant.
(b) Default on Child Support Payments
(1) In review of a complaint alleging an arrearage of
child support by a respondent/applicant, the board shall consider
the following evidence in determining the respondent’s/applicant’s
present fitness to practice vocational nursing:
(A) a certificate/order issued by the Attorney General
certifying that the respondent/applicant has entered a repayment
agreement of the arrearage of child support; or
(B) a certificate/order issued by the Attorney General
certifying that the respondent/applicant is not in arrearage of child
support.
(2) The burden to provide the foregoing documentation to
the board shall be solely at the expense of the respondent/applicant.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on July 15, 1997.
TRD-9709508
Marjorie a. Bronk, R.N., M.S.H.P.
Executive Director
Board of Vocational Nurse Examiners
Earliest possible date of adoption: August 28, 1997
For further information, please call: (512) 305–8100
♦ ♦ ♦
TITLE 25. HEALTH SERVICES
Part II. Texas Department of Mental
Health and Mental Retardation
Chapter 401. System Administration
Subchapter B. Interagency Agreements
25 TAC §§401.46, 401.55, 401.56
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Mental Health and Mental Retardation or
in the Texas Register office, Room 245, James Earl Rudder Building,
1019 Brazos Street, Austin.)
The Texas Department of Mental Health and Mental Retardation
(department) proposes the repeals to §§401.46, 401.55, and
401.56 of Chapter 401, Subchapter B, concerning interagency
agreements. The statutory authority for each of the three
sections has been repealed.
Section 401.46 adopts by reference a memorandum of un-
derstanding (MOU) between the department and Texas Com-
mission on Alcohol and Drug Abuse (TCADA), Texas Depart-
ment of Health (TDH), Texas Department of Human Services
(TDHS), Texas Department on Aging (TDoA), Texas Education
Agency (TEA), Texas Rehabilitation Commission (TRC), and
Texas State Board of Pharmacy (TSBP). The MOU addresses
the coordination of reviews of community center programs for
the mentally disabled and was authorized by Texas Health and
Safety Code, §534.034, which was repealed by House Bill 1734,
75th Legislature.
Section 401.55 adopts by reference an MOU between the
department and TDHS concerning services not provided under
the state ICF/MR program. The MOU was authorized by Texas
Health and Safety Code, §533.064, which was repealed by Acts
1995, 74th Legislature, ch. 821, §18, eff. Sept.1, 1995.
Section 401.56 adopts by reference an MOU between the
department and TDoA, TDHS, and TDHS concerning biennial
revision and updating of the Texas Long-term Care Plan for the
Elderly. The MOU was authorized by Texas Human Resources
Code, §101.031, which was repealed by Acts 1995, 74th
Legislature, ch. 693, §23, eff. Sept.1, 1995.
Donald C. Green, chief financial officer, has determined that for
each year of the first five-year period the repeals as proposed
are in effect, there will be no significant fiscal impact on state or
local governments as a result of enforcing the repeals of these
rules.
Don Gilbert, commissioner, has determined that for each year
of the first five years that the repeals as proposed are in effect,
the public benefit will be the existence of a concise and relevant
body of policy documents as a result of repealing unnecessary
rules. There will no effect on small or large businesses or on
individuals. There is no anticipated economic cost to persons
who are required to comply with the repeals as proposed. No
local economic impact is anticipated as a result of repealing the
sections.
Written comments on the proposal may be sent to Linda Logan,
director, Policy Development, Texas Department of Mental
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Health and Mental Retardation, P.O. Box 12668, Austin, Texas
78711-2668, within 30 days of publication.
The repeals are proposed under the Texas Health and Safety
Code, §532.015, which provides the Texas Mental Health and
Mental Retardation Board with broad rulemaking authority.
These sections would affect the Texas Health and Safety Code,
§§534.034 and §533.064, and Texas Human Resources Code,
§101.031, all of which have been repealed.
§401.46. Memorandum of Understanding: Coordination of Reviews
of Community Center Programs for the Mentally Disabled.
§401.55. Memorandum of Understanding: Services Not Provided
Under ICF-MR Program.
§401.56. Biennial Revision and Updating of the Texas Long-Term
Care Plan for the Elderly.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Mental Health and Mental Retardation
Earliest possible date of adoption: August 28, 1997
For further information, please call: (512) 206–4516
♦ ♦ ♦
Chapter 402. Client Assignments and Continuity
of Services
Subchapter H. Placement Appeals Procedures-
Mental Retardation Services
25 TAC §§402.281-402.298
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Mental Health and Mental Retardation or
in the Texas Register office, Room 245, James Earl Rudder Building,
1019 Brazos Street, Austin.)
The Texas Department of Mental Health and Mental Retarda-
tion (department) proposes the repeals to §§402.281-402.298
of Chapter 402, Subchapter H concerning placement appeals.
The repeal is proposed because the appeal procedures de-
scribed in the subchapter are no longer necessary as a result
of changes made to Chapter 402, Subchapter I concerning the
movement of individuals with mental retardation from depart-
ment facilities.
Donald C. Green, chief financial officer, has determined that for
each year of the first five-year period the repeals as proposed
are in effect, there will be no significant fiscal impact for state or
local governments as a result of enforcing the repeals of these
rules.
Gerry Brunette, director, mental retardation facilities, has deter-
mined that for each year of the first five years that the repeals
as proposed are in effect, the public benefit will be the existence
of a concise and relevant body of policy documents as a result
of repealing unnecessary rules. There will no effect on small
or large businesses or on individuals. There is no anticipated
economic cost to persons who are required to comply with the
repeals as proposed. No local economic impact is anticipated
as a result of repealing the sections.
Written comments on the proposal may be sent to Linda Logan,
director, Policy Development, Texas Department of Mental
Health and Mental Retardation, P.O. Box 12668, Austin, Texas
78711-2668, within 30 days of publication.
The repeals are proposed under the Texas Health and Safety
Code, §532.015, which provides the Texas Mental Health and
Mental Retardation Board with broad rulemaking authority.
These sections would affect the Texas Health and Safety Code,





§402.284. Adoption by Reference of Specific Procedures.
§402.285. General Provisions.
§402.286. Placement Recommendation by Interdisciplinary Team.
§402.287. Appeal to the Placement Review Team.
§402.288. Specific Alternate Placement Recommendation by IDT.
§402.289. Initiating and Preparing for the Administrative Hearing
Process.
§402.290. Representation of Parties During an Administrative Hear-
ing.
§402.291. Preparing for an Administrative Hearing.
§402.292. Conducting an Administrative Hearing.
§402.293. Final Decision.





This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Mental Health and Mental Retardation
Earliest possible date of adoption: August 28, 1997
For further information, please call: (512) 206–4516
♦ ♦ ♦
Chapter 405. Client (Patient) Care
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Subchapter BB. Admissions, Transfers, Fur-
loughs, and Discharges—State Schools for the
Retarded
25 TAC §405.725
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Department of Mental Health and Mental Retardation or
in the Texas Register office, Room 245, James Earl Rudder Building,
1019 Brazos Street, Austin.)
The Texas Department of Mental Health and Mental Retardation
(department) proposes the repeal of §405.725, concerning de-
termination of the least restrictive environment, of Chapter 405,
Subchapter BB, concerning admissions, transfers, furloughs,
and discharges-state schools for the retarded. The repeal is
proposed because guidelines for determining the most appropri-
ate living environment for persons receiving residential mental
retardation services have been incorporated into Chapter 402,
Subchapter I concerning movement of individuals with mental
retardation from department facilities.
Donald C. Green, chief financial officer, has determined that for
each year of the first five-year period the repeal as proposed
is in effect, there will be no significant fiscal impact on state or
local governments as a result of enforcing the repeal of these
rules.
Gerry Brunette, director, mental retardation facilities, has deter-
mined that for each year of the first five years that the repeal
as proposed is in effect, the public benefit will be the existence
of a concise and relevant body of policy documents as a result
of repealing unnecessary rules. There will no effect on small
or large businesses or on individuals. There is no anticipated
economic cost to persons who are required to comply with the
repeals as proposed. No local economic impact is anticipated
as a result of repealing the sections.
Written comments on the proposal may be sent to Linda Logan,
director, Policy Development, Texas Department of Mental
Health and Mental Retardation, P.O. Box 12668, Austin, Texas
78711-2668, within 30 days of publication.
The repeal is proposed under the Texas Health and Safety
Code, §532.015, which provides the Texas Mental Health and
Mental Retardation Board with broad rulemaking authority.
These sections would affect the Texas Health and Safety Code,
Title 7, Subtitle D (commonly known as the Persons with Mental
Retardation Act).
§405.725. Determination of the Least Restrictive Environment.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Mental Health and Mental Retardation
Earliest possible date of adoption: August 28, 1997
For further information, please call: (512) 206–4516
♦ ♦ ♦
Subchapter GG. Admissions, Prescribing of Psy-
choactive Drugs
25 TAC §§405.821–405.835
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Mental Health and Mental Retardation or
in the Texas Register office, Room 245, James Earl Rudder Building,
1019 Brazos Street, Austin.)
The Texas Department of Mental Health and Mental Retarda-
tion (department) proposes the repeals to §§405.821-405.835
of Chapter 405, Subchapter GG, concerning prescribing of
psychoactive drugs. The repeal is proposed because guide-
lines for prescribing psychoactive drugs have been incorpo-
rated into Chapter 405, Subchapter A, concerning prescribing
of medications– mental health, and Chapter 405, Subchapter B,
concerning prescribing of medications–mental retardation facil-
ities.
Donald C. Green, chief financial officer, has determined that for
each year of the first five-year period the repeal as proposed
is in effect, there will be no significant fiscal impact on state or
local governments as a result of enforcing the repeals of these
rules.
Steve Shon, medical director has determined that for each year
of the first five years that the repeals as proposed are in effect,
the public benefit will be the existence of a concise and relevant
body of policy documents as a result of repealing unnecessary
rules. There will no effect on small or large businesses or on
individuals. There is no anticipated economic cost to persons
who are required to comply with the repeals as proposed. No
local economic impact is anticipated as a result of repealing the
sections.
Written comments on the proposal may be sent to Linda Logan,
director, Policy Development, Texas Department of Mental
Health and Mental Retardation, P.O. Box 12668, Austin, Texas
78711-2668, within 30 days of publication.
The repeals are proposed under the Texas Health and Safety
Code, §532.015, which provides the Texas Mental Health and
Mental Retardation Board with broad rulemaking authority.
These sections would affect the Texas Health and Safety Code,





§405.824. Minimum Standards for Diagnosis and Documentation of
Diagnosis When Initiating Psychoactive Medication.
§405.825. Laboratory and Other Surveillance.
§405.826. General Guidelines for Prescribing Psychoactive Drugs.
§405.827. General Guidelines: Monitoring the Prescription of Psy-
choactive Drugs.
§405.828. General Guidelines: Ongoing Evaluation of Clients Tak-
ing Psychoactive Drugs.
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§405.829. Guidelines for Prescribing Neuroleptic Drugs (e.g.,
Haldol (haloperidol), Navane (thiothixene), Prolixin (fluphenazine),
Quide (piperacetazine), Loxitane (loxapine succinate), Moban
(molindone hydrochloride), Mellaril (thioridazine hydrochloride),
Thorazine (chlorpromazine hydrochloride), Serentil (mesoridazine),
Trilafon (perphenazine), Stelazine (trifluoperazine)).
§405.830. Guidelines for Prescribing Psychoactive and Other Re-
lated Drugs (Other Than Neuroleptics).
§405.831. Special Considerations: Clients with Tardive Dyskinesia.
§405.832. Additional Considerations: Special Populations.




This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Mental Health and Mental Retardation
Earliest possible date of adoption: August 28, 1997
For further information, please call: (512) 206–4516
♦ ♦ ♦
TITLE 28. INSURANCE
Part I. Texas Department of Insurance
Chapter 1. General Administrations
Subchapter A. Rules of Practice and Procedure
28 TAC §1.88
The Texas Department of Insurance proposes an amendment
to Chapter 1, Subchapter A, §1.88(c) concerning the filing of a
written response to the notice of hearing in a contested case.
The proposed amendment is necessary to clarify the procedural
requirements a respondent must fulfill if a respondent elects
to contest an administrative disciplinary action. The amended
section clarifies the statement to the respondent that is required
to appear in the notice of hearing. This statement specifies that
if a respondent fails to provide a written response to the notice
of hearing within 20 days of the date the notice of hearing was
mailed, remedies, including license revocation, are available
to the department staff. The statement further explains that
a respondent must appear at the contested case hearing
and provides that remedies, including license revocation, are
available to the department staff if a respondent fails to appear
at the hearing.
Mary Keller, senior associate commissioner, legal and compli-
ance division, has determined that for each year of the first
five years the proposed sections will be in effect, there will be
no fiscal implications to state or local government or to small
business as a result of enforcing or administering the amended
section. Ms. Keller has also determined that there will no ef-
fect on local employment or the local economy as a result of
the proposal.
Ms. Keller has also determined that for each year of the first five
years the sections are in effect, the public benefits anticipated
as a result of the proposed amended section will be the
more efficient administrative regulation of insurance licensees
or prospective licensees, and the more effective utilization of
public resources. There is no anticipated difference in cost of
compliance between large and small businesses, or between
business entities and natural persons resulting from the sections
as amended. There is no anticipated economic cost resulting
from the proposed amendment to persons who are required to
comply with the proposed amended section.
Comments on the proposal must be submitted within 30 days
after publication of the proposed amended section in the Texas
Register to Caroline Scott, General Counsel and Chief Clerk,
Mail Code 113-2A, Texas Department of Insurance, P.O. Box
149104, Austin, Texas 78714-9104. An additional copy of the
comment must be submitted to Mary Ruth Holder, Enforcement
Section, Legal and Compliance Division, Mail Code 110-1A,
Texas Department of Insurance, P.O. Box 149104, Austin,
Texas 78714-9104. Any requests for a public hearing on this
proposal should be submitted separately to the Office of the
Chief Clerk.
The amendments are proposed under the Insurance Code,
Articles 1.10 and 1.03A; and the Government Code §2001.056
(Administrative Procedure Act). Article 1.10, §7(d) provides that
the commissioner may dispose of items addressed in §7 by
consent order, agreed settlement, stipulations or default. Article
1.03A authorizes the commissioner of insurance to promulgate
and adopt rules and regulations for the conduct and execution
of the duties and functions of the department. The Government
Code, §2001.056 provides that unless precluded by law, an
informal disposition may be made of a contested case by
stipulation, agreed settlement, consent order or default. The
Government Code, §2001.004 authorizes and requires each
state agency to adopt rules of practice setting forth the nature
and requirements of available procedures, and prescribe the
procedure for adoption of rules by a state administrative agency.
The following statutes are affected by this proposal: Insurance
Code, Articles 1.10 and 1.03A Government Code, Chapter
2001.
§§1.88. Written Response to Notice of Hearing
(a)-(b) (No change.)
(c) Notice; when provided; required disclosure. For purposes
of this section, notice of hearing is provided to a respondent on the
date of deposit in the United States mails of a registered or certi-
fied letter, return receipt requested, containing a notice of hearing,
in accordance with provisions of §1.28 of this title (relating to No-
tice and Service). The notice of hearing for a contested case which
is provided to a respondent in a contested case as defined in this
section shall include the required disclosure language set forth as fol-
lows in capital letters and 12-point boldface type:IF YOU DO NOT
FILE A WRITTEN RESPONSE TO THIS NOTICE WITH THE
STATE OFFICE OF ADMINISTRATIVE HEARINGS WITHIN
20 DAYS OF THE DATE THIS NOTICE WAS MAILED, THE
SCHEDULED HEARING MAY BE CANCELED AND THE
22 TexReg 7010 July 29, 1997 Texas Register
COMMISSIONER OF INSURANCE MAY GRANT THE RE-
LIEF SET OUT IN THIS NOTICE OF HEARING, INCLUD-
ING REVOCATION OF YOUR LICENSE(S) BY DEFAULT.
IF YOU FILE A WRITTEN RESPONSE BUT THEN FAIL TO
ATTEND THE HEARING, THE COMMISSIONER OF INSUR-
ANCE MAY GRANT THE RELIEF SET OUT IN THIS NO-
TICE OF HEARING, INCLUDING REVOCATION OF YOUR
LICENSE(S) BY DEFAULT. [IF YOU DO NOT FILE A WRIT-
TEN RESPONSE TO THIS NOTICE WITHIN 20 DAYS OF THE
DATE THIS NOTICE WAS MAILED, OR IF YOU FAIL TO AT-
TEND THE HEARING, THE COMMISSIONER OF INSURANCE
MAY GRANT THE RELIEF SET OUT IN THIS NOTICE OF
HEARING, INCLUDING REVOCATION OF YOUR LICENSE, IF
APPROPRIATE, OR OTHERWISE INFORMALLY DISPOSE OF
THIS CONTESTED CASE. ]
(d) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on July 17, 1997.
TRD-9709314
Caroline Scott
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: August 28, 1997
For further information, please call: (512) 463–6327
♦ ♦ ♦
Subchapter N. Reporting Requirements Concern-
ing Certain Lines of Insurance
28 TAC §1.1601
The Texas Department of Insurance proposes new §1.1601,
relating to reporting requirements concerning the underwriting
guidelines for certain personal lines of insurance. The sec-
tion is necessary to codify requirements for continuing report-
ing of changes to underwriting guidelines which currently are
addressed by letter request. The new section will provide for
more effective notice to all insurers subject to the continuing
reporting requirements, and will address necessary procedural
and administrative details. Section 1.1601 provides for the con-
tinuing written reporting of underwriting guidelines for private
passenger automobile and residential property insurance cov-
erages. It states a purpose and scope of application; defines
necessary words and terms; sets out provisions for initial and
continuing reporting; provides instructions for filing; indicates
the date on which guidelines are considered to be filed; refer-
ences department procedures for maintenance and protection
of filed underwriting guidelines; and clarifies that for applicable
lines of insurance, failure to file currently utilized guidelines and
changes is an actionable violation.
Mary Keller, senior associate commissioner for the legal and
compliance activity of the Texas Department of Insurance,
has determined that for each year of the first five years the
sections are in effect, there will be no fiscal impact on state or
local government as a result of enforcing or administering the
sections. Ms. Keller also has determined that there will be no
effect on local employment or the local economy.
Mary Keller, senior associate commissioner for the legal and
compliance activity of the Texas Department of Insurance,
has determined that for each year of the first five years the
sections are in effect, the public benefit anticipated as a result
of administration and enforcement of the sections will be the
more efficient administrative regulation of insurance licensees,
and the more effective utilization of public resources. There
is no anticipated difference in cost of compliance between
small and large businesses resulting from the proposed section.
There is no anticipated economic cost resulting from the
proposed section to persons who are required to comply with its
provisions, since the requirements of the section are currently
set out by agency procedure, pursuant to statutory authorization
under the Insurance Code, Article 1.24D. The proposed section
does not impose additional cost-generating requirements on
persons subject to current reporting requirements.
Comments on the proposal must be submitted in writing within
30 days after publication of the proposal in the Texas Register
to Caroline Scott, General Counsel and Chief Clerk, P.O. Box
149104, MC 113-2A, Austin, Texas 78714-9104. An additional
copy of the comment should be submitted to Mary Keller, Senior
Associate Commissioner for Legal and Compliance, P.O. Box
149104, MC 110-1A, Austin, Texas 78714-9104. A request for
public hearing on the proposed sections should be submitted
separately to the Office of the Chief Clerk.
The new sections are proposed pursuant to the Insurance
Code, Articles 1.24, 1.24D and 1.03A, and the Government
Code, §2001.004. Article 1.24 authorizes the department to
ask any insurance company, agent or other licensee about
any of such licensee’s transactions the department considers
necessary for proper execution of its duties. Article 1.24D
provides that the department may request and receive copies
of an insurer’s underwriting guidelines, subject to confidentiality
restrictions imposed by the article. Article 1.03A authorizes the
commissioner of insurance to promulgate and adopt rules and
regulations for the conduct and execution of the duties and
functions of the department. The Government Code, §2001.004
authorizes and requires each state agency to adopt rules of
practice setting forth the nature and requirements of available
procedures, and prescribes the procedure for adoption of rules
by a state administrative agency.
The proposed new sections affect regulation pursuant to the
following statutes: Insurance Code, Articles 1.03A, 1.24 and
1.24D Government Code, Chapter 2001.
§§1.1601. Continuing Reporting Requirements for Underwriting
Guidelines Applicable to Certain Personal Lines Coverages
(a) Purpose. The purpose of this section is to codify and
clarify provisions for continued reporting of underwriting guidelines
by insurers to assure the Texas Department of Insurance has an
accurate, current and complete set of underwriting guidelines utilized
by particular insurers for lines of coverage addressed in this section,
thereby assisting the department in the proper execution of its
regulatory duties.
(b) Scope and application. This section applies to all insurers
authorized to issue personal lines of insurance coverage in this State,
with respect to the underwriting guidelines used by such insurers
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in transactions relating to private passenger automobile insurance
coverages and/or residential property insurance coverages.
(c) Definitions. In this section, the following terms have the
following meanings unless the context clearly indicates otherwise.
Underwriting guideline – a rule, standard, marketing decision, or
practice whether written, oral or electronic, that is used by an insurer
or an agent of an insurer to examine, bind, accept, reject, renew,
nonrenew, cancel or limit coverages made available to classes of
insurance consumers.
(d) Initial and continuing reporting provisions. Each insurer
authorized to issue lines of insurance coverage subject to this section
is under a continuing requirement to have a current, complete set of
underwriting guidelines for such lines of coverage on file with the
department. For purposes of this section, the underwriting guidelines
required to be on file with the department shall include all guidelines
utilized by the insurer, including any utilized in oral or electronic
form. Insurers shall transcribe any oral or electronically-maintained
guidelines prior to filing in order to assure that the underwriting
guidelines on file with the department are both current and complete.
Insurers subject to this section shall file underwriting guidelines in
compliance with paragraphs (1) and (2) of this subsection.
(1) Any insurer which has not already made an initial
filing of underwriting guidelines shall, within 30 calendar days of
the effective date of this section, file a complete written copy of
its underwriting guidelines in effect as of the effective date of this
section.
(2) Once an insurer has filed an initial complete written
copy of its underwriting guidelines, it shall provide all changes to
such underwriting guidelines to the department on a continuing basis.
(A) Any changes made to underwriting guidelines
during a calendar quarter must be reported to the department by the
filing date the following quarter. Filing dates for reporting changes
to underwriting guidelines are:
(i) April 15, for changes made in the first calendar
quarter;
(ii) July 15, for changes made in the second calen-
dar quarter;
(iii) October 15, for changes made in the third
calendar quarter; and
(iv) January 15, for changes made in the fourth cal-
endar quarter.
(B) The filed copy of changes to the underwriting
guidelines shall indicate the effective date of the change in such
guidelines. Only changes to underwriting guidelines need be filed. If
the insurer elects to refile its entire set of underwriting guidelines or
a portion of such set which includes written material in addition to
the changes, the insurer shall indicate the changes by underlining or
boldfacing new language and striking through deleted language.
(C) For any calendar quarter in which no changes to
underwriting guidelines is made, the department shall be provided
a certification on behalf of the insurer, signed by either an attorney
licensed to practice law in this state, or by the chief executive officer
of such filing insurer or a person designated by that officer, indicating
no changes to underwriting guidelines during the previous calendar
quarter.
(e) Mailing instructions. Initial filing of underwriting guide-
lines and subsequent changes to such guidelines should be mailed
by first class United States postal service to Underwriting Guidelines
Record Custodian, Texas Department of Insurance, Legal and Com-
pliance Division, P.O. Box 149091, Mail Code 110-1A, Austin, Texas
78714-9091. For purposes of compliance with this section, the date
of the postmark shall be considered the date of filing for guidelines
or changes to such guidelines which are mailed by first class United
States postal service. The envelope and contents should be marked
"Confidential" in a clear and conspicuous manner.
(f) Department maintenance of filed underwriting guidelines.
The department shall keep and maintain the underwriting guidelines
filed under this section as confidential records in accordance with the
Insurance Code, Article 1.24D.
(g) Department acceptance of filing not approval. Accep-
tance by the department, with or without acknowledgment, of an in-
surer’s guidelines or changes to guidelines does not indicate agency
approval of such guidelines or changes. The filing requirement of
this section is to serve the purpose set out in subsection (a) of this
section.
(h) Failure to file. Failure by an insurer to file underwriting
guidelines or changes to underwriting guidelines subject to this
section is a violation which shall subject such insurer to discipline,
including applicable sanctions and procedures authorized by the
Insurance Code, Articles 1.10, 1.10A and 1.10E.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on July 17, 1997.
TRD-9709315
Caroline Scott
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: August 28, 1997
For further information, please call: (512) 463–6327
♦ ♦ ♦
TITLE 30. ENVIRONMENTAL QUALITY
Part I. Texas Natural Resource Conserva-
tion Commission
Chapter 7. Memoranda of Understanding
30 TAC §§7.111-7.116
The Texas Natural Resource Conservation Commission (com-
mission) proposes new §§7.111-7.116, concerning Memoranda
of Understanding (MOU) between the commission and the fol-
lowing six state agencies: the Texas Department of Mental
Health and Mental Retardation (MHMR), the Texas Department
of Criminal Justice (TDCJ), the Texas Parks and Wildlife Depart-
ment (TPWD), the Texas A&M University System (TAMU), the
Texas Low-Level Radioactive Waste Disposal Authority (TLLR-
WDA), and the General Services Commission (GSC).
EXPLANATION OF PROPOSED RULE
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Each MOU will set forth the coordination of program respon-
sibility and procedural mechanisms relating to National Flood
Insurance Program (NFIP) minimum regulations, and requires
the state agencies to observe Federal Emergency Management
Agency minimum floodplain management standards.
FISCAL NOTE
Steve Minick, Budget and Planning Division, has determined
that for each of the first five years the sections are in effect,
there will be no fiscal implications for state and local units of
government as a result of administering the sections.
PUBLIC BENEFIT
Mr. Minick has also determined that for each year of the first
five years the sections are in effect the public benefit anticipated
as a result of enforcing the sections there will be efficient
coordination between the commission and each state agency
for the purpose of meeting NFIP minimum regulations. There
will be no effect on small businesses. There are no anticipated
economic costs to persons who are required to comply with the
sections as proposed.
TAKINGS IMPACT ASSESSMENT
The commission has prepared a Takings Impact Assessment
for these sections pursuant to Texas Government Code Anno-
tated, §2007.043. The following is a summary of that Assess-
ment. The specific purpose of the rule is to adopt an MOU
between the commission and each state agency. This MOU
will define the jurisdictional authority of both agencies and will
provide for procedural mechanisms for meeting NFIP minimum
regulations. The MOU will not burden private real property as it
does not propose any substantive regulations impacting private
real property.
COASTAL MANAGEMENT PROGRAM CONSISTENCY RE-
VIEW
The executive director has reviewed the proposed rulemaking
and determined that it is not an action that may adversely affect
a coastal natural resource area that is subject to the Coastal
Management Program. The proposed rule does not govern any
of the actions that must be subject to the goals and policies of
the Program, pursuant to 31 TAC §505.11.
SUBMITTAL OF COMMENTS
Written comments on the proposal should reference Rule Log
Number 97126-007-AD and may be submitted to Lutrecia Os-
hoko, Texas Natural Resource Conservation Commission, Of-
fice of Policy and Regulatory Development, MC 205, P. O. Box
13087, Austin, Texas 78711-3087, (512) 239-4640, fax (512)
239-5687. Written comments must be received by 5:00 p.m.
30 days from the date of publication of this proposal in the
Texas Register. For further information concerning this pro-
posal, please contact James Mirabal, Water Quantity Division,
(512) 239-4771.
LEGAL AUTHORITY
The new sections are proposed under the Water Code, §5.103,
which authorizes the commission to adopt rules as necessary
for the performance of its functions, and Water Code, §16.318,
which provides authorization for the adoption and promulgation
of rules which are necessary for the state’s participation in the
NFIP.
There are no other rules, codes, or statutes that will be affected
by this proposal.
§7.111. Adoption of Memoranda of Understanding between The
Texas Department of Mental Health and Mental Retardation and The
Texas Natural Resource Conservation Commission.
(a) This rule contains the memorandum of understanding
(MOU) between the Texas Department of Mental Health and Mental
Retardation and the Texas Natural Resource Conservation Commis-
sion, which sets forth the coordination of program responsibility and
procedural mechanisms for the National Flood Insurance Program
(NFIP) minimum regulations.
(1) Whereas, under 44 CFR §60.12 of Rules and Regula-
tions pertaining to the NFIP, the State of Texas is regarded as a com-
munity and therefore must comply with minimum floodplain man-
agement standards established for future state developments within
identified 100-year floodplains in order to participate in the Program;
and
(2) Whereas, floodplain or 100-year floodplain, as these
terms are used in the MOU, means any land area susceptible to being
inundated by water from any source by that flood which has a one
percent chance of being equaled or exceeded in any given year; and
(3) Whereas, a condition of receiving future federal
disaster relief loans and obtaining flood insurance coverage for
insurable state-owned structures depends on the state’s compliance
with the National Flood Insurance Act of 1968, as amended; and
(4) Whereas, the State of Texas has extensive and con-
tinuing programs for the construction of buildings, roads, and other
facilities and annually acquires and disposes of lands in flood hazard
areas, all of which activities significantly influence patterns of com-
mercial, residential, and industrial development; and
(5) Whereas, the Texas Department of Mental Health and
Mental Retardation, here within called the MHMR, is a state agency
with direct responsibility for the planning, location, or construction
of certain state buildings, roads, or other facilities which may be in
the floodplains of the state; and
(6) Whereas, the MHMR shall represent the state before
the Federal Emergency Management Agency, (FEMA), or other
federal agencies on matters relating to the MHMR’s structures and
activities in the floodplains of the state; and
(7) Whereas, the MHMR shall establish a floodplain
management plan for all its existing and proposed structures and
activities in the floodplains of the state; and
(8) Whereas, for purposes of this MOU, the MHMR is
responsible for its structures and activities in the floodplains of the
state as defined by the NFIP and related Regulations (44 CFR Chapter
1); and
(9) Whereas, the Texas Natural Resource Conservation
Commission, here within known as the commission, is the state
agency with primary responsibility for implementing the constitution
and laws of the state related to floodplain management; and
(10) Whereas, the commission has previously been desig-
nated as the State Coordinating Agency for the NFIP under the Texas
Water Code, §§16.311 et seq.; and
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(11) Whereas, under the Texas Water Code, §16.318,
the commission has statutory authority to adopt and promulgate
reasonable rules which are necessary for the state’s participation in
the NFIP; and
(12) Whereas, consistent with the intent of the Texas
Water Code, §§16.311 et seq., the MHMR and the commission are
committed to the development and implementation of a coordinated
floodplain management program for the state; and
(13) Whereas, consistent with Texas law and public
policy, the MHMR and commission mutually desire to protect and
maintain a high quality environment and the health of the people of
the state;
(14) Now, therefore, in consideration of the following
promises, covenants, conditions, and the mutual benefits to accrue to
the parties of this MOU, the Parties, desiring to cooperate in function
and service agree as follows:
(b) The commission agrees to:
(1) Provide leadership in developing a broad and unified
effort to encourage sound and economical utilization of the state’s
floodplains and, in particular, to lessen the risk of flood losses.
(2) Administer, for the state, the cooperation with FEMA
in the planning and carrying out of state participation in the NFIP;
however, the responsibility for qualifying in the NFIP belongs to any
interested political subdivision.
(3) Monitor, through the executive director of the com-
mission, implementation of the MHMR floodplain management plan,
and provide FEMA with necessary programmatic reporting informa-
tion on such floodplain management plans established by the MHMR.
(4) Provide to the MHMR all current forms, timetables,
procedural rules and any policy documents of the commission for ad-
dressing and processing complaints related to floodplain management
of the state’s floodplains.
(5) Coordinate with the MHMR those compliance and
enforcement issues that FEMA may raise relative to floodplain
management of the state’s floodplains.
(6) Provide the MHMR with access to the commission’s
electronic database for all current Texas communities participating in
the NFIP and other information pertaining to designated floodplains.
(7) Develop and maintain state guidance for state agency
structures and activities in the floodplains of the state.
(c) The Texas Department of Mental Health and Mental
Retardation agrees to:
(1) Seek compliance with the FEMA’s minimum flood-
plain management standards in the location and construction of its
state-owned facilities within identified floodplains.
(2) Ensure state appropriations requests for construction
or modification of buildings, roads, or other facilities transmitted
to the Legislative Budget Board and the Governor’s Budget and
Planning Office shall evaluate flood hazards when planning the
modification to existing or the location of new facilities and, as far
as practicable, shall consider the economic, safe and prudent use of
floodplains in connection with such facilities.
(3) Consider economic, safe, and prudent use of flood-
plains in the administration of state grant or loan programs involving
the construction of buildings, structures, roads, or other facilities;
and evaluate flood hazards in connection with such facilities in order
to minimize the exposure of the above facilities and upstream and
downstream properties to potential flood damage and the need for
future state expenditures for flood protection and flood disaster relief.
(4) Evaluate flood hazards in connection with lands or
properties proposed for sale to other public entities or private interests
and shall, to the extent permitted by state law, attach appropriate
restrictions with respect to uses of the lands or properties for sale.
In carrying out this paragraph, the MHMR may make appropriate
allowance for any estimated loss in sales price resulting from the
incorporation of use restrictions in the sale documents.
(5) Take flood hazards into account when evaluating
plans, projects, and requests for loans or grants for programs which
affect land use planning, including state permit programs, and shall
encourage land use appropriate to the degree of hazard involved.
(6) Prepare, maintain, and update an inventory of the
MHMR’s respective state-owned structures and their contents which
are located in identified 100-year floodplains. The inventory shall
include the replacement costs and/or estimated fair market value of
each structure and its contents.
(7) From the effective date of this MOU, maintain a
permanent record system which shows the date, location, and amount
of flood losses to MHMR’s state-owned properties and structures.
(8) In the event of future flood damage to existing state-
owned structures, evaluate the economic benefits of incorporated
flood mitigation measures into the rehabilitation of the structure
such that FEMA’s minimum floodplain management standards are
met. Where physically possible, economically beneficial, and
environmentally feasible, federal disaster relief loans or grants
received by the state will be used to implement mitigation measures
to reduce the potential for future flood damage.
(9) Provide the local participating community in which
the modification to existing or new facility is located all necessary
information and data for the community to document the project and
to update FEMA on flood map changes that may be applicable. The
MHMR will work with the community to resolve any floodplain
management issues.
(10) Provide the executive director of the commission
with documentation (rules, policies, guidance, etc.) for development,
supervision, and monitoring of floodplain management plans for
projects in the floodplains of the state.
(11) Provide to the executive director of the commission
information about modification to existing and new facilities in the
floodplains of the state required for the annual evaluation of the state’s
implementation of a State Floodplain Management Plan.
(d) Both Parties Agree to:
(1) Work together to refine the existing process for
screening and prioritization of project proposals located in the
floodplains of the state.
(2) Coordinate efforts in the development and submission
of reports as requested by FEMA to demonstrate compliance with the
minimum NFIP regulations.
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(3) Communicate and coordinate directly with each other
and FEMA on matters relating to program/project planning and
implementation of MHMR activities/projects in the floodplains of
the state.
(4) Meet semi-annually to review and discuss the state’s
floodplain management program.
(5) Work together to develop criteria for the development
of floodplain management programs, that satisfy the state floodplain
management standards as established by the commission.
(6) Comply with all relevant state and federal statutes in
addition to this MOU as it relates to the management of floodplains
in the state.
(7) Cooperate on activities related to the implementation
of the "Texas State Floodplain Management Plan for State Agencies."
(e) General Conditions:
(1) Term of MOU. The Term of this MOU shall be from
the effective date until termination of this agreement, as hereinafter
provided.
(2) Notice of Termination. Any party may terminate
this MOU upon a 30-day written notice to the other party. Both
parties agree to fulfill any grant commitments in place at the time of
termination. Only upon written concurrence of both parties can this
MOU be modified.
(3) Cooperation of Parties. It is the intention of the parties
that the details of providing the services in support of this MOU shall
be worked out, in good faith, by both parties.
(4) Nondiscrimination. Activities conducted under this
MOU will be in compliance with the nondiscrimination provisions
as contained in Titles VI and VII of the Civil Rights Act of 1964,
as amended, the Civil Rights Restoration Act of 1987, and other
nondiscrimination statutes, namely Section 504 of the Rehabilitation
Act of 1973, Title IX of the Education Amendments of 1972, the
Age Discrimination Act of 1975, and the Americans With Disabilities
Act of 1992, which aggregately provide that no person in the United
States shall, on the grounds of race, color, national origin, age, sex,
religion, marital status, or disability be excluded from participation in,
be denied the benefits of, or be otherwise subjected to discrimination
under any program or activity receiving federal financial assistance.
(5) Notices. Any notices required by this MOU
to be in writing shall be addressed to the respective party as
follows: Texas Natural Resource Conservation Commission,
Attn:________________________________, P.O. Box 13087,
Austin, TX 78711-3087 and to the Texas Department of Mental
Health and Mental Retardation, Attn:______________________,
P.O. Box 12668 Austin, TX 78711-2668.
(6) Effective Date of Agreement. This Agreement is
effective upon execution by both parties. By signing this Agreement,
the signatories acknowledge that they are acting under proper
authority from their governing bodies .
§7.112. Adoption of Memoranda of Understanding between The
Texas Department of Criminal Justice and The Texas Natural Re-
source Conservation Commission.
(a) This rule contains the memorandum of understanding
(MOU) between the Texas Department of Criminal Justice and
the Texas Natural Resource Conservation Commission, which sets
forth the coordination of program responsibility and procedural
mechanisms for the National Flood Insurance Program (NFIP)
minimum regulations.
(1) Whereas, under 44 CFR §60.12 of Rules and Regula-
tions pertaining to the NFIP, the State of Texas is regarded as a com-
munity and therefore must comply with minimum floodplain man-
agement standards established for future state developments within
identified 100-year floodplains in order to participate in the Program;
and
(2) Whereas, floodplain or 100-year floodplain, as these
terms are used in the MOU, means any land area susceptible to being
inundated by water from any source by that flood which has a one
percent chance of being equaled or exceeded in any given year; and
(3) Whereas, a condition of receiving future federal
disaster relief loans and obtaining flood insurance coverage for
insurable state-owned structures depends on the state’s compliance
with the National Flood Insurance Act of 1968, as amended; and
(4) Whereas, the State of Texas has extensive and con-
tinuing programs for the construction of buildings, roads, and other
facilities and annually acquires and disposes of lands in flood hazard
areas, all of which activities significantly influence patterns of com-
mercial, residential, and industrial development; and
(5) Whereas, the Texas Department of Criminal Justice,
here within called the TDCJ, is a state agency with direct respon-
sibility for the planning, location, or construction of certain state
buildings, roads, or other facilities which may be in the floodplains
of the state; and
(6) Whereas, the TDCJ shall represent the state before the
Federal Emergency Management Agency, (FEMA), or other federal
agencies on matters relating to the TDCJ’s structures and activities
in the floodplains of the state; and
(7) Whereas, the TDCJ shall establish a floodplain man-
agement plan for all its existing and proposed structures and activities
in the floodplains of the state; and
(8) Whereas, for purposes of this MOU, the TDCJ is
responsible for its structures and activities in the floodplains of the
state as defined by the NFIP and related Regulations (44 CFR Chapter
1); and
(9) Whereas, the Texas Natural Resource Conservation
Commission, here within known as the commission, is the state
agency with primary responsibility for implementing the constitution
and laws of the state related to floodplain management; and
(10) Whereas, the commission has previously been desig-
nated as the State Coordinating Agency for the NFIP under the Texas
Water Code, §§16.311 et seq.; and
(11) Whereas, under the Texas Water Code, §16.318,
the commission has statutory authority to adopt and promulgate
reasonable rules which are necessary for the state’s participation in
the NFIP.
(12) Whereas, consistent with the intent of the Texas
Water Code, §§16.311 et seq, the TDCJ and the commission are
committed to the development and implementation of a coordinated
floodplain management program for the state; and
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(13) Whereas, consistent with Texas law and public
policy, the TDCJ and commission mutually desire to protect and
maintain a high quality environment and the health of the people of
the state;
(14) Now, Therefore, in consideration of the following
promises, covenants, conditions, and the mutual benefits to accrue to
the parties of this MOU, the Parties, desiring to cooperate in function
and service agree as follows:
(b) The commission agrees to:
(1) Provide leadership in developing a broad and unified
effort to encourage sound and economical utilization of the state’s
floodplains and, in particular, to lessen the risk of flood losses.
(2) Administer, for the state, the cooperation with FEMA
in the planning and carrying out of state participation in the NFIP;
however, the responsibility for qualifying in the NFIP belongs to any
interested political subdivision.
(3) Monitor, through the executive director of the com-
mission, implementation of the TDCJ floodplain management plan,
and provide FEMA with necessary programmatic reporting informa-
tion on such floodplain management plans established by the TDCJ.
(4) Provide to the TDCJ all current forms, timetables, pro-
cedural rules and any policy documents of the commission for ad-
dressing and processing complaints related to floodplain management
of the state’s floodplains.
(5) Coordinate with the TDCJ those compliance and
enforcement issues that FEMA may raise relative to floodplain
management of the state’s floodplains.
(6) Provide the TDCJ with access to the commission’s
electronic database for all current Texas communities participating in
the NFIP and other information pertaining to designated floodplains.
(7) Develop and maintain state guidance for state agency
structures and activities in the floodplains of the state.
(c) The Texas Department of Criminal Justice agrees to:
(1) Seek compliance with the FEMA’s minimum flood-
plain management standards in the location and construction of its
state-owned facilities within identified floodplains.
(2) Ensure state appropriations requests for construction
or modification of buildings, roads, or other facilities transmitted
to the Legislative Budget Board and the Governor’s Budget and
Planning Office shall evaluate flood hazards when planning the
modification to existing or the location of new facilities and, as far
as practicable, shall consider the economic, safe and prudent use of
floodplains in connection with such facilities.
(3) Consider economic, safe, and prudent use of flood-
plains in the administration of state grant or loan programs involving
the construction of buildings, structures, roads, or other facilities;
and evaluate flood hazards in connection with such facilities in order
to minimize the exposure of the above facilities and upstream and
downstream properties to potential flood damage and the need for
future state expenditures for flood protection and flood disaster relief.
(4) Evaluate flood hazards in connection with lands or
properties proposed for sale to other public entities or private interests
and shall, to the extent permitted by state law, attach appropriate
restrictions with respect to uses of the lands or properties for sale.
In carrying out this paragraph, the TDCJ may make appropriate
allowance for any estimated loss in sales price resulting from the
incorporation of use restrictions in the sale documents.
(5) Take flood hazards into account when evaluating
plans, projects, and requests for loans or grants for programs which
affect land use planning, including state permit programs, and shall
encourage land use appropriate to the degree of hazard involved.
(6) Prepare, maintain, and update an inventory of the
TDCJ’s respective state-owned structures and their contents which
are located in identified 100-year floodplains. The inventory shall
include the replacement costs and/or estimated fair market value of
each structure and its contents.
(7) From the effective date of this MOU, maintain a
permanent record system which shows the date, location, and amount
of flood losses to TDCJ’s state-owned properties and structures.
(8) In the event of future flood damage to existing state-
owned structures, evaluate the economic benefits of incorporated
flood mitigation measures into the rehabilitation of the structure
such that FEMA’s minimum floodplain management standards are
met. Where physically possible, economically beneficial, and
environmentally feasible, federal disaster relief loans or grants
received by the state will be used to implement mitigation measures
to reduce the potential for future flood damage.
(9) Provide the local participating community in which
the modification to existing or new facility is located all necessary
information and data for the community to document the project
and to update FEMA on flood map changes that may be applicable.
The TDCJ will work with the community to resolve any floodplain
management issues.
(10) Provide the executive director of the commission
with documentation (rules, policies, guidance, etc.) for development,
supervision, and monitoring of floodplain management plans for
projects in the floodplains of the state.
(11) Provide to the executive director of the commission
information about modification to existing and new facilities in the
floodplains of the state required for the annual evaluation of the
State’s Implementation of a State Floodplain Management Plan.
(d) Both Parties Agree to:
(1) Work together to refine the existing process for
screening and prioritization of project proposals located in the
floodplains of the state.
(2) Coordinate efforts in the development and submission
f reports as requested by FEMA to demonstrate compliance with the
minimum NFIP regulations.
(3) Communicate and coordinate directly with each other
and FEMA on matters relating to program/project planning and
implementation of TDCJ activities/projects in the floodplains of the
state.
(4) Meet semi-annually to review and discuss the state’s
floodplain management program.
(5) Work together to develop criteria for the development
of floodplain management programs, that satisfy the state floodplain
management standards as established by the commission.
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(6) Comply with all relevant state and federal statutes in
addition to this MOU as it relates to the management of floodplains
in the state.
(7) Cooperate on activities related to the implementation
of the "Texas State Floodplain Management Plan for State Agencies."
(e) General Conditions:
(1) Term of MOU. The Term of this MOU shall be from
the effective date until termination of this agreement, as hereinafter
provided.
(2) Notice of Termination. Any party may terminate
this MOU upon a 30 day written notice to the other party. Both
parties agree to fulfill any grant commitments in place at the time of
termination. Only upon written concurrence of both parties can this
MOU be modified.
(3) Cooperation of Parties. It is the intention of the parties
that the details of providing the services in support of this MOU shall
be worked out, in good faith, by both parties.
(4) Nondiscrimination. Activities conducted under this
MOU will be in compliance with the nondiscrimination provisions
as contained in Titles VI and VII of the Civil Rights Act of 1964,
as amended, the Civil Rights Restoration Act of 1987, and other
nondiscrimination statutes, namely Section 504 of the Rehabilitation
Act of 1973, Title IX of the Education Amendments of 1972, the
Age Discrimination Act of 1975, and the Americans With Disabilities
Act of 1992, which aggregately provide that no person in the United
States shall, on the grounds of race, color, national origin, age, sex,
religion, marital status, or disability be excluded from participation in,
be denied the benefits of, or be otherwise subjected to discrimination
under any program or activity receiving federal financial assistance.
(5) Notices. Any notices required by this MOU
to be in writing shall be addressed to the respective party as
follows: Texas Natural Resource Conservation Commission,
Attn:________________________________, P.O. Box 13087,
Austin, TX 78711-3087 and to the Texas Department of Criminal
Justice, Attn:______________________, P.O. Box 99, Huntsville,
TX 77340.
(6) Effective Date of Agreement. This Agreement is
effective upon execution by both parties. By signing this Agreement,
the signatories acknowledge that they are acting under proper
authority from their governing bodies.
§7.113. Adoption of Memoranda of Understanding between The
Texas Parks and Wildlife Department and The Texas Natural Re-
source Conservation Commission.
(a) This rule contains the memorandum of understanding
(MOU) between the Texas Parks and Wildlife Department and
the Texas Natural Resource Conservation Commission, which sets
forth the coordination of program responsibility and procedural
mechanisms for the National Flood Insurance Program (NFIP)
minimum regulations.
(1) Whereas, under 44 CFR §60.12 of Rules and Regula-
tions pertaining to the NFIP, the State of Texas is regarded as a com-
munity and therefore must comply with minimum floodplain man-
agement standards established for future state developments within
identified 100-year floodplains in order to participate in the Program;
and
(2) Whereas, floodplain or 100-year floodplain, as these
terms are used in the MOU, means any land area susceptible to being
inundated by water from any source by that flood which has a one
percent chance of being equaled or exceeded in any given year; and
(3) Whereas, a condition of receiving future federal
disaster relief loans and obtaining flood insurance coverage for
insurable state-owned structures depends on the state’s compliance
with the National Flood Insurance Act of 1968, as amended; and
(4) Whereas, the State of Texas has extensive and con-
tinuing programs for the construction of buildings, roads, and other
facilities and annually acquires and disposes of lands in flood hazard
areas, all of which activities significantly influence patterns of com-
mercial, residential, and industrial development; and
(5) Whereas, the Texas Parks and Wildlife Department,
here within called the TPWD, is a state agency with direct respon-
sibility for the planning, location, or construction of certain state
buildings, roads, or other facilities which maybe in the floodplains of
the state; and
(6) Whereas, the TPWD shall represent the state before
the Federal Emergency Management Agency, (FEMA), or other
federal agencies on matters relating to the TPWD’s structures and
activities in the floodplains of the state; and
(7) Whereas, the TPWD shall establish a floodplain
management plan for all its existing and proposed structures and
activities in the floodplains of the state; and
(8) Whereas, for purposes of this MOU, the TPWD is
responsible for its structures and activities in the floodplains of the
state as defined by the NFIP and related Regulations (44 CFR Chapter
1); and
(9) Whereas, the Texas Natural Resource Conservation
Commission, here within known as the commission, is the state
agency with primary responsibility for implementing the constitution
and laws of the state related to floodplain management; and
(10) Whereas, the commission has previously been desig-
nated as the State Coordinating Agency for the NFIP under the Texas
Water Code, §§16.311 et seq.; and
(11) Whereas, under the Texas Water Code, §16.318
the commission has statutory authority to adopt and promulgate
reasonable rules which are necessary for the state’s participation in
the NFIP; and
(12) Whereas, consistent with the intent of the Texas
Water Code, §§16.311 et seq, the TPWD and the commission are
committed to the development and implementation of a coordinated
floodplain management program for the state; and
(13) Whereas, consistent with Texas law and public
policy, the TPWD and commission mutually desire to protect and
maintain a high quality environment and the health of the people of
the state;
(14) Now, therefore, in consideration of the following
promises, covenants, conditions, and the mutual benefits to accrue to
the parties of this MOU, the Parties, desiring to cooperate in function
and service agree as follows:
(b) The commission agrees to:
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(1) Provide leadership in developing a broad and unified
effort to encourage sound and economical utilization of the state’s
floodplains and, in particular, to lessen the risk of flood losses.
(2) Administer, for the state, the cooperation with FEMA
in the planning and carrying out of state participation in the NFIP;
however, the responsibility for qualifying in the NFIP belongs to any
interested political subdivision.
(3) Monitor, through the executive director of the com-
mission, implementation of the TPWD floodplain management plan,
and provide FEMA with necessary programmatic reporting informa-
tion on such floodplain management plans established by the TPWD.
(4) Provide to the TPWD all current forms, timetables,
procedural rules and any policy documents of the commission for
addressing and processing complaints related to floodplain manage-
ment of the state’s floodplains.
(5) Coordinate with the TPWD those compliance and
enforcement issues that FEMA may raise relative to floodplain
management of the state’s floodplains.
(6) Provide the TPWD with access to the commission’s
electronic database for all current Texas communities participating in
the NFIP and other information pertaining to designated floodplains.
(7) Develop and maintain state guidance for state agency
structures and activities in the floodplains of the state.
(c) The Texas Parks and Wildlife Department agrees to:
(1) Seek compliance with the FEMA’s minimum flood-
plain management standards in the location and construction of its
state-owned facilities within identified floodplains.
(2) Ensure state appropriations requests for construction
or modification of buildings, roads, or other facilities transmitted
to the Legislative Budget Board and the Governor’s Budget and
Planning Office shall evaluate flood hazards when planning the
modification to existing or the location of new facilities and, as far
as practicable, shall consider the economic, safe and prudent use of
floodplains in connection with such facilities.
(3) Consider economic, safe, and prudent use of flood-
plains in the administration of state grant or loan programs involving
the construction of buildings, structures, roads, or other facilities;
and evaluate flood hazards in connection with such facilities in order
to minimize the exposure of the above facilities and upstream and
downstream properties to potential flood damage and the need for
future state expenditures for flood protection and flood disaster relief.
(4) Evaluate flood hazards in connection with lands or
properties proposed for sale to other public entities or private interests
and shall, to the extent permitted by state law, attach appropriate
restrictions with respect to uses of the lands or properties for sale.
In carrying out this paragraph, the TPWD may make appropriate
allowance for any estimated loss in sales price resulting from the
incorporation of use restrictions in the sale documents.
(5) Take flood hazards into account when evaluating
plans, projects, and requests for loans or grants for programs which
affect land use planning, including state permit programs, and shall
encourage land use appropriate to the degree of hazard involved.
(6) Prepare, maintain, and update an inventory of the
TPWD’s respective state-owned structures and their contents which
are located in identified 100-year floodplains. The inventory shall
include the replacement costs and/or estimated fair market value of
each structure and its contents.
(7) From the effective date of this MOU, maintain a
permanent record system which shows the date, location, and amount
of flood losses to TPWD’s state-owned properties and structures.
(8) In the event of future flood damage to existing state-
owned structures, evaluate the economic benefits of incorporated
flood mitigation measures into the rehabilitation of the structure
such that FEMA’s minimum floodplain management standards are
met. Where physically possible, economically beneficial, and
environmentally feasible, federal disaster relief loans or grants
received by the state will be used to implement mitigation measures
to reduce the potential for future flood damage.
(9) Provide the local participating community in which
the modification to existing or new facility is located all necessary
information and data for the community to document the project
and to update FEMA on flood map changes that may be applicable.
The TPWD will work with the community to resolve any floodplain
management issues.
(10) Provide the executive director of the commission
with documentation (rules, policies, guidance, etc.) for development,
supervision, and monitoring of floodplain management plans for
projects in the floodplains of the state.
(11) Provide to the executive director of the commission
information about modification to existing and new facilities in the
floodplains of the state required for the annual evaluation of the
State’s Implementation of a State Floodplain Management Plan.
(d) Both Parties Agree to:
(1) Work together to refine the existing process for
screening and prioritization of project proposals located in the
floodplains of the state.
(2) Coordinate efforts in the development and submission
of reports as requested by FEMA to demonstrate compliance with the
minimum NFIP regulations.
(3) Communicate and coordinate directly with each other
and FEMA on matters relating to program/project planning and
implementation of TPWD activities/projects in the floodplains of the
state.
(4) Meet semi-annually to review and discuss the state’s
floodplain management program.
(5) Work together to develop criteria for the development
of floodplain management programs, that satisfy the state floodplain
management standards as established by the commission.
(6) Comply with all relevant state and federal statutes in
addition to this MOU as it relates to the management of floodplains
in the state.
(7) Cooperate on activities related to the implementation
of the "Texas State Floodplain Management Plan for State Agencies."
(e) General Conditions:
(1) Term of MOU. The Term of this MOU shall be from
the effective date until termination. of this agreement, as hereinafter
provided.
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(2) Notice of Termination. Any party may terminate
this MOU upon a 30 day written notice to the other party. Both
parties agree to fulfill any grant commitments in place at the time of
termination. Only upon written concurrence of both parties can this
MOU be modified.
(3) Cooperation of Parties. It is the intention of the parties
that the details of providing the services in support of this MOU shall
be worked out, in good faith, by both parties.
(4) Nondiscrimination. Activities conducted under this
MOU will be in compliance with the nondiscrimination provisions
as contained in Titles VI and VII of the Civil Rights Act of 1964,
as amended, the Civil Rights Restoration Act of 1987, and other
nondiscrimination statutes, namely Section 504 of the Rehabilitation
Act of 1973, Title IX of the Education Amendments of 1972, the
Age Discrimination Act of 1975, and the Americans With Disabilities
Act of 1992, which aggregately provide that no person in the United
States shall, on the grounds of race, color, national origin, age, sex,
religion, marital status, or disability be excluded from participation in,
be denied the benefits of, or be otherwise subjected to discrimination
under any program or activity receiving federal financial assistance.
(5) Notices. Any notices required by this MOU
to be in writing shall be addressed to the respective party as
follows: Texas Natural Resource Conservation Commission,
Attn:________________________________, P.O. Box 13087,
Austin, TX 78711-3087 and to the Texas Parks and Wildlife
Department, Attn:______________________, 4200 Smith School
Road Austin, TX 78744.
(6) Effective Date of Agreement. This Agreement is
effective upon execution by both parties. By signing this Agreement,
the signatories acknowledge that they are acting under proper
authority from their governing bodies.
§7.114. Adoption of Memoranda of Understanding between The
Texas A&MUniversity System and The Texas Natural Resource Con-
servation Commission.
(a) This rule contains the memorandum of understanding
(MOU) between the Texas A&M University System and the Texas
Natural Resource Conservation Commission, which sets forth the co-
ordination of program responsibility and procedural mechanisms for
the National Flood Insurance Program (NFIP) minimum regulations.
(1) Whereas, under 44 CFR §60.12 of Rules and Regula-
tions pertaining to the NFIP, the State of Texas is regarded as a com-
munity and therefore must comply with minimum floodplain man-
agement standards established for future state developments within
identified 100-year floodplains in order to participate in the Program;
and
(2) Whereas, floodplain or 100-year floodplain, as these
terms are used in the MOU, means any land area susceptible to being
inundated by water from any source by that flood which has a one
percent chance of being equaled or exceeded in any given year; and
(3) Whereas, a condition of receiving future federal
disaster relief loans and obtaining flood insurance coverage for
insurable state-owned structures depends on the state’s compliance
with the National Flood Insurance Act of 1968, as amended; and
(4) Whereas, the State of Texas has extensive and con-
tinuing programs for the construction of buildings, roads, and other
facilities and annually acquires and disposes of lands in flood hazard
areas, all of which activities significantly influence patterns of com-
mercial, residential, and industrial development; and
(5) Whereas, the Texas A&M University System, here
within called the TAMU, is a state agency with direct responsibility
for the planning, location, or construction of certain state buildings,
roads, or other facilities which maybe in the floodplains of the state;
and
(6) Whereas, the TAMU shall represent the state before
the Federal Emergency Management Agency, (FEMA), or other
federal agencies on matters relating to the TAMU’s structures and
activities in the floodplains of the state; and
(7) Whereas, the TAMU shall establish a floodplain
management plan for all its existing and proposed structures and
activities in the floodplains of the state; and
(8) Whereas, for purposes of this MOU, the TAMU is
responsible for its structures and activities in the floodplains of the
state as defined by the NFIP and related Regulations (44 CFR Chapter
1); and
(9) Whereas, the Texas Natural Resource Conservation
Commission, here within known as the commission, is the state
agency with primary responsibility for implementing the constitution
and laws of the state related to floodplain management; and
(10) Whereas, the commission has previously been desig-
nated as the State Coordinating Agency for the NFIP under the Texas
Water Code, §§16.311 et seq.; and
(11) Whereas, under the Texas Water Code, §16.318
the commission has statutory authority to adopt and promulgate
reasonable rules which are necessary for the state’s participation in
the NFIP; and
(12) Whereas, consistent with the intent of the Texas
Water Code, §§16.311 et seq., the TAMU and the commission are
committed to the development and implementation of a coordinated
floodplain management program for the state; and
(13) Whereas, consistent with Texas law and public
policy, the TAMU and commission mutually desire to protect and
maintain a high quality environment and the health of the people of
the state;
(14) Now, therefore, in consideration of the following
promises, covenants, conditions, and the mutual benefits to accrue to
the parties of this MOU, the Parties, desiring to cooperate in function
and service agree as follows:
(b) The commission agrees to:
(1) Provide leadership in developing a broad and unified
effort to encourage sound and economical utilization of the state’s
floodplains and, in particular, to lessen the risk of flood losses.
(2) Administer, for the state, the cooperation with FEMA
in the planning and carrying out of state participation in the NFIP;
however, the responsibility for qualifying in the NFIP belongs to any
interested political subdivision.
(3) Monitor, through the executive director of the com-
mission, implementation of the TAMU floodplain management plan,
and provide FEMA with necessary programmatic reporting informa-
tion on such floodplain management plans established by the TAMU.
PROPOSED RULES July 29, 1997 22 TexReg 7019
(4) Provide to the TAMU all current forms, timetables,
procedural rules and any policy documents of the commission for
addressing and processing complaints related to floodplain manage-
ment of the state’s floodplains.
(5) Coordinate with the TAMU those compliance and
enforcement issues that FEMA may raise relative to floodplain
management of the state’s floodplains.
(6) Provide the TAMU with access to the commission’s
electronic database for all current Texas communities participating in
the NFIP and other information pertaining to designated floodplains.
(7) Develop and maintain state guidance for state agency
structures and activities in the floodplains of the state.
(c) The Texas A&M University System agrees to:
(1) Seek compliance with the FEMA’s minimum flood-
plain management standards in the location and construction of its
state-owned facilities within identified floodplains.
(2) Ensure state appropriations requests for construction
or modification of buildings, roads, or other facilities transmitted
to the Legislative Budget Board and the Governor’s Budget and
Planning Office shall evaluate flood hazards when planning the
modification to existing or the location of new facilities and, as far
as practicable, shall consider the economic, safe and prudent use of
floodplains in connection with such facilities.
(3) Consider economic, safe, and prudent use of flood-
plains in the administration of state grant or loan programs involving
the construction of buildings, structures, roads, or other facilities;
and evaluate flood hazards in connection with such facilities in order
to minimize the exposure of the above facilities and upstream and
downstream properties to potential flood damage and the need for
future state expenditures for flood protection and flood disaster relief.
(4) Evaluate flood hazards in connection with lands or
properties proposed for sale to other public entities or private interests
and shall, to the extent permitted by state law, attach appropriate
restrictions with respect to uses of the lands or properties for sale.
In carrying out this paragraph, the TAMU may make appropriate
allowance for any estimated loss in sales price resulting from the
incorporation of use restrictions in the sale documents.
(5) Take flood hazards into account when evaluating
plans, projects, and requests for loans or grants for programs which
affect land use planning, including state permit programs, and shall
encourage land use appropriate to the degree of hazard involved.
(6) Prepare, maintain, and update an inventory of the
TAMU’s respective state-owned structures and their contents which
are located in identified 100-year floodplains. The inventory shall
include the replacement costs and/or estimated fair market value of
each structure and its contents.
(7) From the effective date of this MOU, maintain a
permanent record system which shows the date, location, and amount
of flood losses to TAMU’s state-owned properties and structures.
(8) In the event of future flood damage to existing state-
owned structures, evaluate the economic benefits of incorporated
flood mitigation measures into the rehabilitation of the structure
such that FEMA’s minimum floodplain management standards are
met. Where physically possible, economically beneficial, and
environmentally feasible, federal disaster relief loans or grants
received by the state will be used to implement mitigation measures
to reduce the potential for future flood damage.
(9) Provide the local participating community in which
the modification to existing or new facility is located all necessary
information and data for the community to document the project
and to update FEMA on flood map changes that may be applicable.
The TAMU will work with the community to resolve any floodplain
management issues.
(10) Provide the executive director of the commission
with documentation (rules, policies, guidance, etc.) for development,
supervision, and monitoring of floodplain management plans for
projects in the floodplains of the state.
(11) Provide to the executive director of the commission
information about modification to existing and new facilities in the
floodplains of the state required for the annual evaluation of the
State’s Implementation of a State Floodplain Management Plan.
(d) Both Parties Agree to:
(1) Work together to refine the existing process for
screening and prioritization of project proposals located in the
floodplains of the state.
(2) Coordinate efforts in the development and submission
f reports as requested by FEMA to demonstrate compliance with the
minimum NFIP regulations.
(3) Communicate and coordinate directly with each other
and FEMA on matters relating to program/project planning and
implementation of TAMU activities/projects in the floodplains of the
state.
(4) Meet semi-annually to review and discuss the state’s
floodplain management program.
(5) Work together to develop criteria for the development
of floodplain management programs, that satisfy the state floodplain
management standards as established by the commission.
(6) Comply with all relevant state and federal statutes in
addition to this MOU as it relates to the management of floodplains
in the state.
(7) Cooperate on activities related to the implementation
of the "Texas State Floodplain Management Plan for State Agencies."
(e) General Conditions:
(1) Term of MOU. The Term of this MOU shall be from
the effective date until termination of this agreement, as hereinafter
provided.
(2) Notice of Termination. Any party may terminate
this MOU upon a 30 day written notice to the other party. Both
parties agree to fulfill any grant commitments in place at the time of
termination. Only upon written concurrence of both parties can this
MOU be modified.
(3) Cooperation of Parties. It is the intention of the parties
that the details of providing the services in support of this MOU shall
be worked out, in good faith, by both parties.
(4) Nondiscrimination. Activities conducted under this
MOU will be in compliance with the nondiscrimination provisions
as contained in Titles VI and VII of the Civil Rights Act of 1964,
as amended, the Civil Rights Restoration Act of 1987, and other
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nondiscrimination statutes, namely Section 504 of the Rehabilitation
Act of 1973, Title IX of the Education Amendments of 1972, the
Age Discrimination Act of 1975, and the Americans With Disabilities
Act of 1992, which aggregately provide that no person in the United
States shall, on the grounds of race, color, national origin, age, sex,
religion, marital status, or disability be excluded from participation in,
be denied the benefits of, or be otherwise subjected to discrimination
under any program or activity receiving federal financial assistance.
(5) Notices. Any notices required by this MOU
to be in writing shall be addressed to the respective party as
follows: Texas Natural Resource Conservation Commission,
Attn:________________________________, P.O. Box 13087,
Austin, TX 78711-3087 and to the Texas A&M University System,
Attn:______________________, USMS 1586 College Station, TX
77843.
(6) Effective Date of Agreement. This Agreement is
effective upon execution by both parties. By signing this Agreement,
the signatories acknowledge that they are acting under proper
authority from their governing bodies.
§7.115. Adoption of Memoranda of Understanding between The
Texas Low-Level Radioactive Waste Disposal Authority and The Texas
Natural Resource Conservation Commission.
(a) This rule contains the memorandum of understanding
(MOU) between the Texas Low-Level Radioactive Waste Disposal
Authority and the Texas Natural Resource Conservation Commission,
which sets forth the coordination of program responsibility and
procedural mechanisms for the National Flood Insurance Program
(NFIP) minimum regulations.
(1) Whereas, under 44 CFR §60.12 of Rules and Regula-
tions pertaining to the NFIP, the State of Texas is regarded as a com-
munity and therefore must comply, with minimum floodplain man-
agement standards established for future state developments within
identified 100-year floodplains in order to participate in the Program;
and
(2) Whereas, floodplain or 100-year floodplain, as these
terms are used in the MOU, means any land area susceptible to being
inundated by water from any source by that flood which has a one
percent chance of being equaled or exceeded in any given year; and
(3) Whereas, a condition of receiving future federal
disaster relief loans and obtaining flood insurance coverage for
insurable state-owned structures depends on the state’s compliance
with the National Flood Insurance Act of 1968, as amended; and
(4) Whereas, the State of Texas has extensive and con-
tinuing programs for the construction of buildings, roads, and other
facilities and annually acquires and disposes of lands in flood hazard
areas, all of which activities significantly influence patterns of com-
mercial, residential, and industrial development; and
(5) Whereas, the Texas Low-Level Radioactive Waste
Disposal Authority, here within called the TLLRWDA, is a state
agency with direct responsibility for the planning, location, or
construction of certain state buildings, roads, or other facilities which
maybe in the floodplains of the state; and
(6) Whereas, the TLLRWDA shall represent the state
before the Federal Emergency Management Agency, (FEMA), or
other federal agencies on matters relating to the TLLRWDA’s
structures and activities in the floodplains of the state; and
(7) Whereas, the TLLRWDA shall establish a floodplain
management plan for all its existing and proposed structures and
activities in the floodplains of the state; and
(8) Whereas, for purposes of this MOU, the TLLRWDA
is responsible for its structures and activities in the floodplains of
the state as defined by the NFIP and related Regulations (44 CFR
Chapter 1); and
(9) Whereas, the Texas Natural Resource Conservation
Commission, here within known as the commission, is the state
agency with primary responsibility for implementing the constitution
and laws of the state related to floodplain management; and
(10) Whereas, the commission has previously been desig-
nated as the State Coordinating Agency for the NFIP under the Texas
Water Code, §§16.311 et seq.; and
(11) Whereas, under the Texas Water Code, §16.318,
the commission has statutory authority to adopt and promulgate
reasonable rules which are necessary for the state’s participation in
the NFIP; and
(12) Whereas, consistent with the intent of the Texas Wa-
ter Code, §§16.311 et seq., the TLLRWDA and the commission are
committed to the development and implementation of a coordinated
floodplain management program for the state; and
(13) Whereas, consistent with Texas law and public
policy, the TLLRWDA and commission mutually desire to protect
and maintain a high quality environment and the health of the people
of the state;
(14) Now, therefore, in consideration of the following
promises, covenants, conditions, and the mutual benefits to accrue to
the parties of this MOU, the Parties, desiring to cooperate in function
and service agree as follows:
(b) The commission agrees to:
(1) Provide leadership in developing a broad and unified
effort to encourage sound and economical utilization of the State’s
floodplains and, in particular, to lessen the risk of flood losses.
(2) Administer, for the state, the cooperation with FEMA
in the planning and carrying out of state participation in the NFIP;
however, the responsibility for qualifying in the NFIP belongs to any
interested political subdivision.
(3) Monitor, through the executive director of the com-
mission, implementation of the TLLRWDA floodplain management
plan, and provide FEMA with necessary programmatic reporting in-
formation on such floodplain management plans established by the
TLLRWDA.
(4) Provide to the TLLRWDA all current forms, timeta-
bles, procedural rules and any policy documents of the commission
for addressing and processing complaints related to floodplain man-
agement of the state’s floodplains.
(5) Coordinate with the TLLRWDA those compliance
and enforcement issues that FEMA may raise relative to floodplain
management of the state’s floodplains.
(6) Provide the TLLRWDA with access to the commis-
sion’s electronic database for all current Texas communities partic-
ipating in the NFIP and other information pertaining to designated
floodplains.
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(7) Develop and maintain state guidance for state agency
structures and activities in the floodplains of the state.
(c) The Texas Low-Level Radioactive Waste Disposal Au-
thority agrees to:
(1) Seek compliance with the FEMA’s minimum flood-
plain management standards in the location and construction of its
state-owned facilities within identified floodplains.
(2) Ensure state appropriations requests for construction
or modification of buildings, roads, or other facilities transmitted
to the Legislative Budget Board and the Governor’s Budget and
Planning Office shall evaluate flood hazards when planning the
modification to existing or the location of new facilities and, as far
as practicable, shall consider the economic, safe and prudent use of
floodplains in connection with such facilities.
(3) Consider economic, safe, and prudent use of flood-
plains in the administration of state grant or loan programs involving
the construction of buildings, structures, roads, or other facilities;
and evaluate flood hazards in connection with such facilities in order
to minimize the exposure of the above facilities and upstream and
downstream properties to potential flood damage and the need for
future state expenditures for flood protection and flood disaster relief.
(4) Evaluate flood hazards in connection with lands or
properties proposed for sale to other public entities or private interests
and shall, to the extent permitted by state law, attach appropriate
restrictions with respect to uses of the lands or properties for sale. In
carrying out this paragraph, the TLLRWDA may make appropriate
allowance for any estimated loss in sales price resulting from the
incorporation of use restrictions in the sale documents.
(5) Take flood hazards into account when evaluating
plans, projects, and requests for loans or grants for programs which
affect land use planning, including state permit programs, and shall
encourage land use appropriate to the degree of hazard involved.
(6) Prepare, maintain, and update an inventory of the
TLLRWDA’s respective state-owned structures and their contents
which are located in identified 100-year floodplains. The inventory
shall include the replacement costs and/or estimated fair market value
of each structure and its contents.
(7) From the effective date of this MOU, maintain a
permanent record system which shows the date, location, and amount
of flood losses to TLLRWDA’s state-owned properties and structures.
(8) In the event of future flood damage to existing state-
owned structures, evaluate the economic benefits of incorporated
flood mitigation measures into the rehabilitation of the structure such
that FEMA’s minimum floodplain management standards are met.
Where physically possible, economically beneficial, and environmen-
tally feasible, federal disaster relief loans or grants received by the
state will be used to implement mitigation measures to reduce the po-
tential for future flood damage.
(9) Provide the local participating community in which
the modification to existing or new facility is located all necessary
information and data for the community to document the project and
to update FEMA on flood map changes that may be applicable. The
TLLRWDA will work with the community to resolve any floodplain
management issues.
(10) Provide the executive director of the commission
with documentation (rules, policies, guidance, etc.) for development,
supervision, and monitoring of floodplain management plans for
projects in the floodplains of the state.
(11) Provide to the executive director of the commission
information about modification to existing and new facilities in the
floodplains of the state required for the annual evaluation of the
State’s Implementation of a State Floodplain Management Plan.
(d) Both Parties Agree to:
(1) Work together to refine the existing process for
screening and prioritization of project proposals located in the
floodplains of the state.
(2) Coordinate efforts in the development and submission
of reports as requested by FEMA to demonstrate compliance with the
minimum NFIP regulations.
(3) Communicate and coordinate directly with each other
and FEMA on matters relating to program/project planning and
implementation of TLLRWDA activities/projects in the floodplains
of the state.
(4) Meet semi-annually to review and discuss the state’s
floodplain management program.
(5) Work together to develop criteria for the development
of floodplain management programs, that satisfy the state floodplain
management standards as established by the commission.
(6) Comply with all relevant state and federal statutes in
addition to this MOU as it relates to the management of floodplains
in the state.
(7) Cooperate on activities related to the implementation
of the "Texas State Floodplain Management Plan for State Agencies."
(e) General Conditions:
(1) Term of MOU. The Term of this MOU shall be from
the effective date until termination. of this agreement, as hereinafter
provided.
(2) Notice of Termination. Any party may terminate
this MOU upon a 30 day written notice to the other party. Both
parties agree to fulfill any grant commitments in place at the time of
termination. Only upon written concurrence of both parties can this
MOU be modified.
(3) Cooperation of Parties. It is the intention of the parties
that the details of providing the services in support of this MOU shall
be worked out, in good faith, by both parties.
(4) Nondiscrimination. Activities conducted under this
MOU will be in compliance with the nondiscrimination provisions
as contained in Titles VI and VII of the Civil Rights Act of 1964,
as amended, the Civil Rights Restoration Act of 1987, and other
nondiscrimination statutes, namely Section 504 of the Rehabilitation
Act of 1973, Title IX of the Education Amendments of 1972, the
Age Discrimination Act of 1975, and the Americans With Disabilities
Act of 1992, which aggregately provide that no person in the United
States shall, on the grounds of race, color, national origin, age, sex,
religion, marital status, or disability be excluded from participation in,
be denied the benefits of, or be otherwise subjected to discrimination
under any program or activity receiving federal financial assistance.
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(5) Notices. Any notices required by this MOU
to be in writing shall be addressed to the respective party as
follows: Texas Natural Resource Conservation Commission,
Attn:________________________________, P.O. Box 13087,
Austin, TX 78711-3087 and to the Texas Low-Level Radioactive
Waste Disposal Authority, Attn:______________________, 7701
North Lamar Blvd, Austin, TX 78752.
(6) Effective Date of Agreement. This Agreement is
effective upon execution by both parties. By signing this Agreement,
the signatories acknowledge that they are acting under proper
authority from their governing bodies.
§7.116. Adoption of Memoranda of Understanding between The
General Services Commission and The Texas Natural Resource
Conservation Commission.
(a) This rule contains the memorandum of understanding
(MOU) between the General Services Commission and the Texas
Natural Resource Conservation Commission, which sets forth the co-
ordination of program responsibility and procedural mechanisms for
the National Flood Insurance Program (NFIP) minimum regulations.
(1) Whereas, under 44 CFR §60.12 of Rules and Regula-
tions pertaining to the NFIP, the State of Texas is regarded as a com-
munity and therefore must comply, with minimum floodplain man-
agement standards established for future state developments within
identified 100-year floodplains in order to participate in the Program;
and
(2) Whereas, floodplain or 100-year floodplain, as these
terms are used in the MOU, means any land area susceptible to being
inundated by water from any source by that flood which has a one
percent chance of being equaled or exceeded in any given year; and
(3) Whereas, a condition of receiving future federal
disaster relief loans and obtaining flood insurance coverage for
insurable state-owned structures depends on the state’s compliance
with the National Flood Insurance Act of 1968, as amended; and
(4) Whereas, the State of Texas has extensive and con-
tinuing programs for the construction of buildings, roads, and other
facilities and annually acquires and disposes of lands in flood hazard
areas, all of which activities significantly influence patterns of com-
mercial, residential, and industrial development; and
(5) Whereas, the General Services Commission, here
within called the GSC, is a state agency with direct responsibility
for the planning, location, or construction of certain state buildings,
roads, or other facilities which maybe in the floodplains of the state;
and
(6) Whereas, the GSC may represent the state before the
Federal Emergency Management Agency, (FEMA), or other federal
agencies on matters relating to the GSC’s structures and activities in
the floodplains of the state; and
(7) Whereas, the GSC will cooperate with other state
agencies to establish a floodplain management plan for all its existing
and proposed structures and activities in the floodplains of the state;
and
(8) Whereas, for purposes of this MOU, the GSC in
conjunction with other state agencies is responsible for its structures
and activities in the floodplains of the state as defined by the NFIP
and related Regulations (44 CFR Chapter 1); and
(9) Whereas, the Texas Natural Resource Conservation
Commission, here within known as the commission, is the state
agency with primary responsibility for implementing the constitution
and laws of the state related to floodplain management; and
(10) Whereas, the commission has previously been desig-
nated as the State Coordinating Agency for the NFIP under the Texas
Water Code, §§16.311 et seq.; and
(11) Whereas, under the Texas Water Code, §16.318,
the commission has statutory authority to adopt and promulgate
reasonable rules which are necessary for the state’s participation in
the NFIP;
(12) Whereas, consistent with the intent of the Texas
Water Code, §§16.311 et seq., the GSC and the commission are
committed to the development and implementation of a coordinated
floodplain management program for the state; and
(13) Whereas, consistent with Texas law and public
policy, the GSC and commission mutually desire to protect and
maintain a high quality environment and the health of the people
of the state;
(14) Now, therefore, in consideration of the following
promises, covenants, conditions, and the mutual benefits to accrue to
the parties of this MOU, the Parties, desiring to cooperate in function
and service agree as follows:
(b) The commission agrees to:
(1) Provide leadership in developing a broad and unified
effort to encourage sound and economical utilization of the state’s
floodplains and, in particular, to lessen the risk of flood losses.
(2) Administer, for the state, the cooperation with FEMA
in the planning and carrying out of state participation in the NFIP;
however, the responsibility for qualifying in the NFIP belongs to any
interested political subdivision.
(3) Monitor, through the executive director of the com-
mission, implementation of the floodplain management plan devel-
oped by the GSC and other state agencies, and provide FEMA with
necessary programmatic reporting information on such floodplain
management plans established by the GSC in cooperation with other
state agencies.
(4) Provide to the GSC all current forms, timetables, pro-
cedural rules and any policy documents of the commission for ad-
dressing and processing complaints related to floodplain management
of the state’s floodplains.
(5) Coordinate with the GSC and other state agencies
those compliance and enforcement issues that FEMA may raise
relative to floodplain management of the state’s floodplains.
(6) Provide the GSC and other state agencies with access
to the commission’s electronic database for all current Texas com-
munities participating in the NFIP and other information pertaining
to designated floodplains.
(7) Develop and maintain state guidance for state agency
structures and activities in the floodplains of the state.
(c) The General Services Commission agrees to:
(1) Cooperate with other state agencies to seek compli-
ance with the FEMA’s minimum floodplain management standards
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in the location and construction of its state-owned facilities within
identified floodplains.
(2) Cooperate with other state agencies to consider flood
hazards in state appropriations request for construction or modifica-
tion of buildings, roads, or other facilities transmitted to the Legisla-
tive Budget Board and the Governor’s Budget and Planning Office
shall evaluate flood hazards when planning the modification to exist-
ing or the location of new facilities and, as far as practicable, shall
consider the economic, safe and prudent use of floodplains in con-
nection with such facilities.
(3) Cooperate with other state agencies to consider eco-
nomic, safe, and prudent use of floodplains in the administration of
state grant or loan programs involving the construction of buildings,
structures, roads, or other facilities; and evaluate flood hazards in
connection with such facilities in order to minimize the exposure of
the above facilities and upstream and downstream properties to po-
tential flood damage and the need for future state expenditures for
flood protection and flood disaster relief.
(4) Cooperate with other state agencies to evaluate flood
hazards in connection with lands or properties proposed for sale
to other public entities or private interests and shall, to the extent
permitted by state law, attach appropriate restrictions with respect to
uses of the lands or properties for sale. In carrying out this paragraph,
the GSC may make appropriate allowance for any estimated loss in
sales price resulting from the incorporation of use restrictions in the
sale documents.
(5) Cooperate with other state agencies to take flood
hazards into account when evaluating plans, projects, and requests for
loans or grants for programs which affect land use planning, including
state permit programs, and shall encourage land use appropriate to
the degree of hazard involved.
(6) Cooperate with other state agencies to prepare, main-
tain, and update an inventory of the GSC’s respective state-owned
structures and their contents which are located in identified 100–
year floodplains. The inventory shall include the replacement costs
and/or estimated fair market value of each structure and its contents.
(7) Cooperate with other state agencies to maintain a
permanent record system which shows the date, location, and amount
of flood losses to GSC’s state-owned properties and structures.
(8) Cooperate with other state agencies to evaluate the
economic benefits of incorporated flood mitigation measures into the
rehabilitation of the structure such that FEMA’s minimum floodplain
management standards are met. Where physically possible, econom-
ically beneficial, and environmentally feasible, federal disaster relief
loans or grants received by the state will be used to implement miti-
gation measures to reduce the potential for future flood damage.
(9) Cooperate with other state agencies to provide the
local participating community in which the modification to existing
or new facility is located all necessary information and data for the
community to document the project and to update FEMA on flood
map changes that may be applicable. The GSC will work with the
community to resolve any floodplain management issues.
(10) Cooperate with other state agencies to provide the
executive director of the commission with documentation (rules, poli-
cies, guidance, etc.) for development, supervision, and monitoring
of floodplain management plans for projects in the floodplains of the
state.
(11) Cooperate with other state agencies to provide to the
executive director of the commission information about modification
to existing and new facilities in the floodplains of the state required
for the annual evaluation of the State’s Implementation of a State
Floodplain Management Plan.
(d) Both Parties Agree to:
(1) Work together and with other state agencies to refine
the existing process for screening and prioritization of project
proposals located in the floodplains of the state.
(2) Coordinate efforts with other state agencies in the
development and submission of reports as requested by FEMA to
demonstrate compliance with the minimum NFIP regulations.
(3) Communicate and coordinate and with other state
agencies and FEMA on matters relating to program/project planning
and implementation of activities/projects in the floodplains of the
state.
(4) Meet and with other state agencies semi-annually to
review and discuss the state’s floodplain management program.
(5) Work and with other state agencies together to develop
criteria for the development of floodplain management programs, that
satisfy the state floodplain management standards as established by
the commission.
(6) Comply with all relevant state and federal statutes in
addition to this MOU as it relates to the management of floodplains
in the state.
(7) Cooperate on activities related to the implementation
of the "Texas State Floodplain Management Plan for State Agencies."
(e) General Conditions:
(1) Term of MOU. The Term of this MOU shall be from
the effective date until termination. of this agreement, as hereinafter
provided.
(2) Notice of Termination. Any party may terminate
this MOU upon a 30-day written notice to the other party. Both
parties agree to fulfill any grant commitments in place at the time of
termination. Only upon written concurrence of both parties can this
MOU be modified.
(3) Cooperation of Parties. It is the intention of the parties
that the details of providing the services in support of this MOU shall
be worked out, in good faith, by both parties.
(4) Nondiscrimination. Activities conducted under this
MOU will be in compliance with the nondiscrimination provisions
as contained in Titles VI and VII of the Civil Rights Act of 1964,
as amended, the Civil Rights Restoration Act of 1987, and other
nondiscrimination statutes, namely Section 504 of the Rehabilitation
Act of 1973, Title IX of the Education Amendments of 1972, the
Age Discrimination Act of 1975, and the Americans With Disabilities
Act of 1992, which aggregately provide that no person in the United
States shall, on the grounds of race, color, national origin, age, sex,
religion, marital status, or disability be excluded from participation in,
be denied the benefits of, or be otherwise subjected to discrimination
under any program or activity receiving federal financial assistance.
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(5) Notices. Any notices required by this MOU
to be in writing shall be addressed to the respective party as
follows: Texas Natural Resource Conservation Commission,
Attn:________________________________, P.O. Box 13087,
Austin, TX 78711-3087 and to the General Services Commission,
Attn:______________________, P.O. Box 13047, Capitol Station ,
Austin, TX 78711-3047.
(6) Effective Date of Agreement. This Agreement is
effective upon execution by both parties. By signing this Agreement,
the signatories acknowledge that they are acting under proper
authority from their governing bodies.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Natural Resource Conservation Commission
Earliest possible date of adoption: August 28, 1997
For further information, please call: (512) 239–4640
♦ ♦ ♦
TITLE 34. PUBLIC FINANCE
Part IX. Texas Bond Review Board
Chapter 190. Allocation of State’s Limit on Cer-
tain Private Activity Bonds
Subchapter A. Program
34 TAC §§190.1-190.8
The Texas Bond Review Board proposes amendments to
§§190.1 - 190.8, concerning Allocation of the State’s Limit on
Certain Private Activity Bonds. The program rules are amended
to comply with changes in Texas Civil Statutes, Article 5190.9a,
as amended. Generally, the amendments will allow more
applications to receive a reservation and more applications to
successfully close their bond transactions.
Albert L. Bacarisse, Executive Director of the Bond Review
Board, has determined that for the first five-year period the
sections are in effect there will be negligible fiscal implications
for state and local government as a result of enforcing or
administering the sections.
Mr. Bacarisse also has determined that for each year of the first
five years the sections are in effect the public benefit anticipated
as a result of enforcing the sections will be an increase in the
number of applications receiving a reservation and an increase
in applications successfully completing their bond issue. There
will be no effect on small businesses. There is no anticipated
economic cost to persons who are required to comply with the
sections as proposed.
Comments on the proposal may be submitted to Albert L.
Bacarisse, Texas Bond Review Board, P. O. Box 13292, Austin,
Texas 78711-3292.
The amendments are proposed under Texas Civil Statutes, Ar-
ticle 5190.9a, as amended, which give the Texas Bond Review
Board the authority to adopt rules governing the implementa-
tion and administration of the allocation of the state’s ceiling on
private activity bonds.




(c) Definition of terms. The following words and terms,
when used in this section, shall have the following meanings, unless
the context clearly indicates otherwise.
(1)-(25) (No change.)
(26) Governing body - The board, council, commission,
commissioners’ court, or legislative body of thegovernment [gov-
ernmental] unit.
(27) Government [Governmental] unit - A city, county or
other political subdivision which may create and utilize a corporation,
to[or] act for and on its behalf.
(28)-(30) (No change.)
(31) Joint housing finance corporation - A housing finance
corporation acting on behalf of more than one localgovernment
[governmental] unit as provided in the Texas Housing Finance
Corporations Act, Texas Local Government Code, Chapter 394,
§394.012.
(32) Localgovernment [governmental] unit - Any city or
county.
(33) Local population - The population in the local
government [governmental] unit or units on whose behalf a housing
finance corporation is created as determined by the most recent federal
census estimate. If two localgovernment[governmental] units which
overlap have each created housing finance corporationsthat have the
power to issue bonds to provide financing for home mortgages,
prior to the submission of either the application for reservation or the
application for carryforward by either housing finance corporation,
there shall be excluded from the population of the larger local
government[governmental] unit that portion of the population of any
smaller localgovernment [governmental] unit having a population
as determined by the most recent federal census estimate of 20,000
or more which is within the larger localgovernment [governmental]
unit, unless the smaller local government [governmental] unit
assigns its authority to issue qualified mortgage bonds, based upon
its population, to the larger localgovernment [governmental] unit.
A resolution assigning authority to issue qualified mortgage bonds
must have been adopted within the 12 months preceding the date of
submission of the application to the board.
(34)-(37) (No change.)
(38) Program year - A calendar year.
(39) [(38)] Project - Any eligible facility, as described
in the application for reservation or carryforward, proposed to be
financed, in whole or in part, by an issue of bonds. With respect
to qualified mortgage bonds orqualified student loan bonds, the
board shall consider the project or purpose to be the provision of
financial assistance to qualifying mortgagors or students within all or
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any portion of the jurisdiction of the issuer.For purposes of this
definition, jurisdiction of the issuer is determined on the date the
application for reservation is delivered to the board.
(40) [(39)] Qualified application - A completed applica-
tion for reservation or an application for carryforward.
(41) [(40)] Qualified bond - A qualified bond within the
meaning given that term under the Code.
(42) [(41)] Qualified mortgage bond - A qualified mort-
gage bond within the meaning given that term under the Code, in-
cluding mortgage credit certificates.
(43) [(42)] Qualified residential rental project issue - An
issue of bonds for a qualified residential rental project, as that term
is defined under the Code, §142(d).
(44) [(43)] Qualified small issue bond - A qualified small
issue bond within the meaning given that term under the Code.
(45) Qualified student loan bond - A qualified student
loan bond within the meaning given that term under the Code,
§144(b).
(46) [(44)] Related person - Related person within the
meaning given that term under the Code.
(47) [(45)] Reservation - A reservation of a portion of
the state ceiling for a specific bond issue.
(48) [(46)] Reservation date - The earliest date on which
a qualified application for reservation is accepted for filing with the
board pursuant to the Act and a portion of the state ceiling is or
becomes available to the issuer.
(49) [(47)] Rules - Any statement of general applicability
that implements, interprets, or prescribes law or policy, or describes
the board’s procedures and practice.
(50) [(48)] Significant expenditures - Expenditures
greater than the lesser of $1 million or 10% of the reasonably
anticipated cost of the project.
(51) [(49)] Staff - The staff of the board.
(52) [(50)] State - The State of Texas.
(53) [(51)] State ceiling - The amount of the authority in
the state to issue tax exempt private activity bonds during the calendar
year, as determined under the Code.
(54) [(52)] State-voted[State voted] issue - An issue of
bonds which has been authorized pursuant to a statewide referendum
approved by the voters of the state.
(55) [(53)] Tax-exempt enterprise zone facility bonds -
An issue of bonds for an enterprise zone facility, as that term is
defined under the Code, §1394.
(56) [(54)] Unexpended proceeds - Proceeds remaining
from a prior issue of bonds, including, in the case of qualified
mortgage bonds, any unused portion of mortgage credit certificates.
(d)-(f) (No change.)
§190.2. Allocation and Reservation System.
(a) (No change.)
(b) On or afterOctober 10 of the year preceding the appli-
cable program year [January 2], the board will accept applications
for reservation from issuers authorized to issue private activity bonds.
The board shall not grant a reservation to any issuer prior to January2
of the program year [10]. If two or more issuers file an application
for reservation of the state ceiling in any of the categories described
in the Act, §2(b), the board shall conduct a lottery establishing the
order of priority of each such application for reservation. Once the
order of priority for all applications for reservation filed on or before
October 20 of the year preceding the applicable program year
[January 10] is established, reservations for each issuer within the
categories described insubsections (b)(2), (b)(3), (b)(4), and (b)(6)
of §2 of the Act, [§2(b)(2)-(5)] shall be granted in the order of priority
established by such lottery. Each issuer of state voted issues granted
a reservation initially shall be granted a reservation date which is the
first business dayof the program year [immediately following the
date of such lottery]. If more than ten applications by issuers, other
than issuers of state voted issues, are granted a reservation initially,
an additional lottery will be held immediately to determine staggered
reservation dates for such issuers. The order of priority for reserva-
tions in the category described in the Act, §2(b)(1), shall further be
determined as provided in the Act, §3(c).
(1) (No change.)
[(2) The second category of priority shall include those
applications for a reservation filed by housing finance corporations
to which state ceiling could not be made available by August 31 for
that calendar year because of the application of the Act, §4(b).]
(2) [(3)] The second [third] category of priority shall
include those applications for a reservation not included in the first
category [and second categories] of priority.
(3) [(4)] Within each category of priority, reservations
shall be granted in reverse calendar year order of the most recent
closing of qualified mortgage bonds by each housing finance corpo-
ration, with the most recent closing being the last to receive a reser-
vation and with those housing finance corporations that have never
received a reservation for mortgage revenue bonds being the first to
receive a reservation, and, in the case of closings occurring on the
same date, reservations shall be granted in an order determined by
the board by lot. The most recent closing applicable to:
(A) a newly created housing finance corporation
that was created by a local government or local governments that
had previously sponsored an existing housing finance corporation
or a disbanded housing finance corporation, is the most recent
closing of qualified mortgage bonds the proceeds of which were
available to the population of the housing finance corporation;
(B) a housing finance corporation sponsored by a
local government that has participated in the program of another
housing finance corporation, is the most recent closing of qualified
mortgage bonds the proceeds of which were available to the
population of the housing finance corporation; and
(C) all other housing finance corporations, is the
most recent closing of qualified mortgage bonds by the housing
finance corporation. In no event will a housing finance corpo-
ration or its sponsoring local government be allowed to achieve
an advantage in the determination of its last closing date by cre-
ating or disbanding from a housing finance corporation. The
order of priority for reservations in the category described in the
Act, §2(b)(5), shall further be determined as provided in the Act,
§3(c). Reservations shall be granted in reverse calendar year or-
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der of the most recent closing of qualified student loan bonds by
each issuer of qualified student loan bonds authorized by §53.47,
Education Code, with the most recent closing being the last to
receive a reservation and with those higher education authorities
that have never received a reservation for student loan bonds be-
ing the first to receive a reservation, and, in the case of closings
occurring on the same date, reservations shall be granted in an
order determined by the board by lot.
(c) If any issuer which was subject to the lottery conducted as
described in subsection (b) of this section does not, prior to September
1 of the program [that] year, receive the amount requested by such
issuer in its application for reservation filed on or beforeOctober 20
of the preceding year [January 10] , and if state ceiling becomes
available on or after September 1of the program year, such issuer,
subject to the provisions of the Act, §3(a), shall receive a reservation
for any state ceiling becoming available on or after September 1
of the program year, in the order of priority established by such
lottery, without regard to the provisions of the Act §3(c), relating
to the order of priority for thecategories [category] described in
subsections (b)(1) and (b)(5) of §2 ofthe Act [,§2(b)(1)].
(d) All applications for a reservation filed afterOctober 20
of the preceding year[January 10] by any issuer for the issuance of
bonds shall be accepted by the board in their order of receipt.
(e) An application for a reservationfor the current pro-
gram year may not be submitted and a reservation may not be granted
after December 1of the program year.
(f) An issuer may refuse to accept a reservation for any
amount if the reservation is granted after September 23of the
program year.
(g) The amount of the state’s ceiling that has not been
reserved prior to December 1of the program year and any amount
previously reserved that becomes available on or after that date
because of the cancellation of a reservation or any other reason, may
be designated, by the board, as carryforward for the carryforward
purposes outlined in the Code through submission of the application
for carryforward and any other required documentation.
(h)-(i) (No change.)
§190.3. Filing Requirements for Applications for Reservation.
(a) (No change.)
(b) Application Filing. The issuer shall submit one original
and two copies of the application for reservation. Each application
must be accompanied by the following:
(1)-(5) (No change.)
(6) a statement by the issuer, other than an issuer of a
state-voted issue or the Texas Department of Housing and Community
Affairs, that the bonds are not being issued for the same stated
purpose for which the issuer has received sufficient carryforward
during a prior year or for which there exists unexpended proceeds
from a prior issue or issues of bonds issued by the same issuer, or
based on the issuer’s population;
(7) if unexpended proceeds exist from a prior issue or
issues of bonds, other than a state-voted issue or an issue by the Texas
Department of Housing and Community Affairs, issued by the issuer
or on behalf of the issuer, or based on the issuer’s population,
for the same stated purpose for which the bonds are the subject of
this application, a statement by the trustee as to the current amount
of unexpended proceeds that exists for each such issue. The issuer
of the prior issue of bonds shall certify to the current amount of
unexpended proceeds that exists for each issue should a trustee not
administer the bond issues;
(8) if unexpended proceeds other than prepayments exist
from a prior issue or issues of bonds, other than a state-voted issue
or an issue by the Texas Department of Housing and Community
Affairs, issued by issuer or on behalf of issuer, or based on the
issuer’s population,for the same stated purpose for which the bonds
are the subject of this application, a definite and binding financial
commitment agreement [which] must accompany the application in
such form as the board finds acceptable, to expend the unexpended
proceeds within 12 months after the date of receipt by the board of
an application for reservation. For purposes of this paragraph, the
commitment by lenders to originate and close loans within a certain
period of time shall be deemed a definite and binding agreement to
expend bond proceeds within such period of time and any additional
period of time during which such origination period may be extended
under the terms of such agreement; provided however, that any such
extension provision may be amended, prior tothe date on which the
bond authorization requirements described in subsection (c) of this
section must be satisfied, to provide that such period shall not be
extended beyond 12 months after the date of receipt by the board of
an application for reservation;
(9) if unexpended proceeds exist from a prior issue or
issues of bonds, other than a state-voted issue or an issue by the
Texas Department of Housing and Community Affairs, issued by the
issuer or on behalf of the issuer, or based on the issuer’s population,
for the same stated purpose for which the bonds are the subject of the
pending application, a written opinion of legal counsel, addressed to
the board, to the effect, that the board may rely on the representation
contained in the application to fulfill the requirements of the Act
and that the agreement referred to in paragraph (8) of this subsection
constitutes a legal and binding obligation of the issuer, if applicable,
and the other party or parties to the agreement;
(10) (No change.)
(11) a qualified mortgage bond issuer that submits an
application for reservation as described in the Act, §3(c), shall provide
a statement certifying to the most recent closing of qualified mortgage
bondsdetermined as provided in §190.2(b)(3) of this title, and[or]
the most recent date of a reservation received for mortgage revenue
bonds and state thegovernment [governmental] unit(s) for which the
local population was based for the issuance of bonds or for receipt
of a reservation; and
(12) For a qualified residential rental project issue, an
issuer that submits an application as described in the Act, §3(c), shall
provide a copy of an executed earnest money contract between the
borrower and the seller of the project. This earnest money contract
must be in effect at the time of submission of the application to the
board. If the borrower owns the property, evidence of ownership
must be provided.
(c)-(d) (No change.)
(e) Closing documents. Not later than the fifth business day
after the day on which the bonds are closed the issuer shall file with
the board:
(1)-(4) (No change.)
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(5) if one is required, a copy of the approval of thelocal
government [governmental] unit orlocal government[governmen-
tal] units, certified by a public official with the authority to certify
such approval. This requirement shall not apply to any bonds for
which the Code does not require such a public hearing and approval





(1) In order to submit an application for reservation prior
to October 21 of the year immediately preceding the program
year [January 11 of the current year] an issuer or borrower must
have been in existence onOctober 1 [January 1] of that [current]
year.
(2)-(3) (No change.)
(4) For any one project, no issuer, prior to September 1of
the program year, may exceed the following maximum application
limits:
(A) (No change.)
(B) $50 million for issuers described by the Act,
§2(b)(2) other than the Texas Higher Education Coordinating Board
and $75 million for the Texas Higher Education Coordinating
Board;
(C) (No change.)
(D) the lesser of$15 million or 15% of the amount
set aside for this purposefor issuers described by the Act, §2(b)(4);
(E) $25 million for issuers described by the Act,
§2(b)(6) [§2(b)(5)] [except higher education authorities authorized
by Education Code, §53.47]; and
(F) $35 million for issuers described by the Act,
§2(b)(5) [higher education authorities authorized by Education Code,
§53.47].
(5) The board may not accept applications for more than
one project located at, or related to, a business operation at a particular
site for [in] any one program [calendar] year.
§190.4. Filing Requirements for Applications for Carryforward.
(a)-(c) (No change.)
(d) Closing documents. Not later than the fifthbusiness
[calendar] day after the day on which the bonds are closed the issuer
shall file with the board:
(1)-(3) (No change.)
(4) if one is required, a copy of the approval of thelocal
government [governmental] unit orlocal government[governmen-
tal] units, certified by a public official with the authority to certify
such approval. This requirement shall not apply to any bonds for
which the Code does not require such a public hearing and approval
of a local government [governmental] unit orlocal government
[governmental] units;
(5)-(6) (No change.)
§190.5. Consideration of Qualified Applications by the Board.
(a) All fees required by the Act and the rules must be
submitted under separate cover by overnight deliveryor messenger
to the lockbox address as described in §190.8(c) of this title
(relating to Notices, Filings, and Submissions). Each check must be
ccompanied by a fee verification form as prescribed by the board.
The Comptroller of Public Accounts [bank] shall note the receipt
of the check on the fee verification form and forward the form to the
board. All checks must be received by theComptroller of Public
Accounts [bank] within 24 hours of the receipt of corresponding
documents by the board. If the fee is not received in a timely manner,
the corresponding filing will not be considered to be a complete filing.
(b)-(d) (No change.)
(e) If at any time the amount of the state ceiling or portion
of the state ceiling reserved for qualified mortgage bonds, state voted
issues, qualified small issue bonds, qualified residential rental project
issues,qualified student loan bonds,or all other bond issues has
been exhausted, applications which would otherwise qualify for a
reservation shall be received and dated and receive reservations as
provided in subsection (f) of this section.
(f) If at any time none of the state’s ceiling remains available
for certificates of reservation in a specific category, but additional
amounts become available in such specific category before June 1
of the program year because of cancellations or any other reason,
those amounts shall be aggregated and reservations shall be granted
from that category on June 1of the program year to qualified
applications in an order determined by lot number with respect to
those applications having such numbers, and otherwise by date and
time of receipt by the board. If any portion of state ceiling becomes
available after June 1of the program year and before August 25
of the program year in any specific category those amounts shall be
aggregated and reservations shall be granted from that category on
August 25 of the program year to qualified applications in an order
determined by lot number with respect to those applications having
such numbers, and otherwise by date and time of receipt by the board.
The board may grant a reservation at any time on or after January2
[10 ] if the amount of state ceiling available in any category exceeds
the amount of state ceiling applied for in that category by the next
applicant.
(g) After August 25 of the program year but prior to
September 1of the program year , if any portion of the state
ceiling set aside exclusively for the housing finance division of the
Texas Department of Housing and Community Affairs is not subject
to a reservation, such portion prior to September 1of the program
year shall be available exclusively to issuers of qualified mortgage
bonds in accordance with the Act, §3(c).
(h) A reservation that is received by an issuer of qualified
mortgage bonds for only a portion of the amount requested in the
application for reservation shall be considered a reservation for the
program [calendar] year regardless of the amount reserved, and if
an application for a reservation is submittedfor [in] the following
program [calendar] year by such issuer, as described in the Act,
§3(c), the category of priority will be determined in accordance with
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(a) A certificate of reservationfor an application within
the category described by the Act, §2(b)(1)shall expire at the
close of business on the180th [90th] calendar day after the date on
which the reservation is given.A certificate of reservation for an
application within the categories described by the Act, §2(b)(2)-
(6) shall expire at the close of business on the 120th calendar day
after the date on which the reservation is given.
(b) (No change.)
§190.7. Cancellation, Withdrawal and Penalty Provisions.
(a) (No change.)
(b) If the closing documents are not received within five
businessdays after the closingasdescribed in §190.3(e) of this title
(relating to Filing Requirements for Applications for Reservation),
the issuer’s reservation is cancelled and during the150-day [120-
day] period beginning on the reservation date of the cancelled
reservation for applications within the categories described by
the Act, §2(b)(2)-(6), and the 210-day period for an application
within the category described by the Act, §2(b)(1):
(1) the issueror any other issuer may not submit an
application for a reservation for the same project; and
(2) (No change.)
(c)-(d) (No change.)
§190.8. Notices, Filings, and Submissions.
(a) Certificates of reservation and other notices and written
communications from the board shall be deemed to have been given
when duly deposited in the United States Mail, first class with all
postage prepaid. Certificates of reservation may, at the request of
the borrower, be picked up by hand or delivered by courier or other
delivery service, in any case at the expense of the borrower or issuer
and shall be deemed to have been given when received by the
courier or delivery service .
(b)-(c) (No change.)
(d) Fees should be sent by overnight delivery and addressed
as follows: Comptroller of Public Accounts [Texas State Treasury],
Item Processing - Lockbox Section, 200 East 10th Street, Austin,
Texas 78701.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Bond Review Board
Earliest possible date of adoption: August 28, 1997
For further information, please call: (512) 463-1741
♦ ♦ ♦
TITLE 37. PUBLIC SAFETY AND COR-
RECTIONS
Part VI. Texas Department of Criminal
Justice
Chapter 151. General Provisions
37 TAC §151.25
The Texas Department of Criminal Justice proposes new
§151.25, concerning the prohibition of the use or possession
of tobacco products on TDCJ property, with certain exceptions.
This policy is applicable to all employees of, persons in the
custody of, visitors to the Texas Department of Criminal Justice
(TDCJ) and privately operated secure correctional facilities
under contract with TDCJ. TDCJ is committed to providing
a safe and healthy environment and working conditions for
employees and offenders. TDCJ recognizes an employee’s
choice to use tobacco products, while balancing the security
need to control contraband. All offenders and persons visiting
offenders are prohibited from possessing or using any tobacco
products. TDCJ employees and persons on TDCJ property
conducting official State business are authorized to possess
and use tobacco products in accordance with the procedures
outlined in this new section and in PD-91 "Work Cycles and
Compensable Hours of Work."
David P. McNutt, Deputy Director for Administrative Services
of the Department of Criminal Justice, has determined that for
the first five-year period the section is in effect there will be no
fiscal implications for state or local government as a result of
enforcing the new section as proposed.
Mr. McNutt also has determined that for each year of the first
five years the section is in effect the public benefit anticipated
as a result of enforcing the new section as proposed is a safe
and healthy environment and working conditions for employees
and offenders. There will be no effect on small businesses.
There is no anticipated economic cost to persons required to
comply with the new section as proposed.
Comments should be directed to Carl V. Reynolds, General
Counsel, Texas Board of Criminal Justice, P.O. Box 13084,
Austin, Texas 78711. Written comments should be received
within 30 days of the publication of the proposed new section.
The new section is proposed under Texas Government Code,
§492.013, which gives the Board general rulemaking authority;
Texas Government Code, §493.006(b) and §494.010; and
Texas Health and Safety Code, §341.016(a).
Texas Government Code, §493.006(b) and §494.010; Texas
Health and Safety Code, §341.016(a) are affected by this
proposed new section.
§151.25. Texas Department of Criminal Justice Tobacco Policy.
(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.
(1) Tobacco Products - All items such as cigars, ciga-
rettes, snuff, or similar goods prepared for smoking, chewing, dip-
ping, or other such personal use.
(2) Buildings - Buildings and private offices owned,
leased or under contract by TDCJ, excluding individual family
dwellings.
(3) Vehicles - All vehicles owned, leased, or contracted
by TDCJ.
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(4) TDCJ Employee - Includes all employees of TDCJ,
including temporary, part-time, contract employees, volunteers and
persons on TDCJ property conducting official State business.
(b) Applicability. This policy is applicable to all employees
of, persons in the custody of, visitors to the Texas Department of
Criminal Justice (TDCJ) and privately operated secure correctional
facilities under contract with TDCJ.
(c) Policy. TDCJ is committed to providing a safe and
healthy environment and working conditions for employees and
offenders. TDCJ recognizes an employee’s choice to use tobacco
products, while balancing the security need to control contraband.
All offenders and persons visiting offenders are prohibited from
possessing or using any tobacco products. TDCJ employees and
persons on TDCJ property conducting official State business are
authorized to possess and use tobacco products in accordance with
the procedures outlined below and in PD-91 "Work Cycles and
Compensable Hours of Work."
(d) Procedures. The use of tobacco products inside all TDCJ
buildings and vehicles, as defined in subsection (a) of this section, is
strictly prohibited. Designated tobacco areas must be at a sufficient
distance from a place at which employees regularly perform duties
to ensure that no employee who abstains from the use of tobacco
products is physically affected by the use of tobacco products at
the designated areas. Tobacco use in the designated areas must not
negatively affect the comfort or safety of any employee or offender.
(1) Administrative Offices with Staff of Multiple Divi-
sions.
(A) Employees are permitted to carry and store
tobacco products while at administrative offices. The use of tobacco
products is only allowed outdoors in approved, designated areas.
(B) Designated areas shall be identified by the Deputy
Executive Director or his designee, and submitted as consent items
to the Board of Criminal Justice for approval.
(C) Human Resources Representatives shall be re-
sponsible for maintaining the approved list of designated areas and
posting the list on the employee bulletin board.
(2) Administrative Offices with Staff of a Single Division.
(A) Employees are permitted to carry and store
tobacco products while at administrative offices. The use of tobacco
products is only allowed outdoors in approved, designated areas.
(B) Designated areas shall be identified by the rank-
ing supervisor, submitted through channels to the Division Director
and submitted as consent items to the Board of Criminal Justice for
approval.
(C) Human Resources Representatives shall be re-
sponsible for maintaining the approved list of designated areas and
posting the list on the employee bulletin board.
(3) Secure Correctional Facilities within the Institutional,
State Jail, and Parole Divisions.
(A) Employees are permitted to use tobacco products
in designated areas of the parking lots, designated areas adjacent to
the parking lots, or in personal vehicles.
(B) Designated areas within or adjacent to the parking
lot shall be identified by each Warden/Facility Administrator and
submitted through the chain of command to the Division Director.
These areas will be submitted as consent items to the Board of
Criminal Justice for approval.
(C) Human Resources Representatives shall be re-
sponsible for maintaining the approved list of designated areas and
posting the list on the employee bulletin board.
(D) Tobacco products are prohibited outside of the
designated areas. Tobacco products found beyond the parking lot
will be considered as contraband.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Department of Criminal Justice
Earliest possible date of adoption: August 28, 1997
For further information, please call: (512) 463–9693
♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND AS-
SISTANCE
Part I. Texas Department of Human Ser-
vices
Chapter 48. Community Care for Aged and Dis-
abled
In-Home and Family Support Program
40 TAC §48.2703
The Texas Department of Human Services (DHS) proposes an
amendment to §48.2703, concerning income eligibility, in its
Community Care for Aged and Disabled chapter. The purpose
of the amendment is to revise the In-Home and Family Support
Program copayment schedule based on updated state median
income figures compiled by the United States Department of
Health and Human Services.
Terry Trimble, interim commissioner, has determined that for
the first five-year period the proposed section will be in effect
there will be no fiscal implications for state or local government
as a result of enforcing or administering the section.
Mr. Trimble also has determined that for each year of the first
five years the section is in effect the public benefit anticipated
as a result of enforcing the section will be public access to
the new copayment schedule. There will be no effect on small
businesses. There is no anticipated economic cost to persons
who are required to comply with the proposed section.
Questions about the content of the proposal may be directed
to Debbie Berliner at (512) 438-3199 in DHS’s Client Eligibility
section. Written comments on the proposal may be submitted to
Supervisor, Rules and Handbooks Unit-263, Texas Department
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of Human Services E-205, P.O. Box 149030, Austin, Texas
78714-9030, within 30 days of publication in the Texas Register.
The amendment is proposed under the Human Resources
Code, Title 2, Chapters 22 and 35, which provides the depart-
ment with the authority to administer public assistance and sup-
port services for persons with disabilities programs.




(d) Copayments are figured according to the following table:
Figure 1: 40 TAC 48.2703(d)
(e)-(i) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on July 21, 1997.
TRD-9709440
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Proposed date of adoption: October 1, 1997
For further information, please call: (512) 438–3765
♦ ♦ ♦
PROPOSED RULES July 29, 1997 22 TexReg 7031
ADOPTED RULES
An agency may take final action on a section 30 days after a proposal has been published in the Texas
Register. The section becomes effective 20 days after the agency files the correct document with the Texas
Register, unless a later date is specified or unless a federal statute or regulation requires implementation of
the action on shorter notice.
If an agency adopts the section without any changes to the proposed text, only the preamble of the notice and
statement of legal authority will be published. If an agency adopts the section with changes to the proposed
text, the proposal will be republished with the changes.
TITLE 4. AGRICULTURE
Part I. Texas Department of Agriculture
Chapter 17. Marketing and Development Division
TAP, Taste of Texas, Vintage Texas, Texas Grown
and Naturally Texas Promotional Marks
4 TAC §17.60
The Texas Department of Agriculture (the department) adopts
new §17.60, concerning a Texas grown nativescape certifica-
tion program without changes to the proposed text as published
in the May 13, 1997, issue of Texas Register (22 TexReg 4133).
Section 17.60 is adopted without changes and will not be re-
published. New §17.60 is adopted to provide procedures for a
producer to apply to have a site dedicated as a "Texas Grown
Nativescape" site.
The Texas Association of Nurseryman (TAN) commented about
the definition of the term "producer" as used in the new section.
TAN’s concern is that the definition as written could "blur the
line" between the consumer and an agricultural producer and
could result in a homeowner or person other than an original
producer of an agricultural product being allowed to obtain spe-
cific tax status and other benefits now provided producers, or
result in a redefinition of horticultural producers. The definition
of producer is already established in §17.51 of this title (relating
to Definitions) for the sole purpose of promoting Texas prod-
ucts including food, fiber, wine and horticulture. The depart-
ment believes that the use of that definition for this program,
as well as others found in Chapter 17, will not result in that
situation. In addition, TAN is opposed to the department pro-
ducing any list of endorsed plant material for use in relation to
this project and urges the department to use the broadest pos-
sible interpretation to the terms "indigenous" or "from parent-
age indigenous to the State of Texas." The department cur-
rently provides referrals to grower associations, plant societies,
the Texas Agricultural Extension Service and industry, includ-
ing TAN, for educational materials and information regarding
recommendations on selection and production of all horticul-
ture products and has been able to do without endorsing par-
ticular products. The department agrees that the definition of
"Native Plant" should allow for a broad interpretation of those
plants recognized as native by horticulturists and has written
that definition accordingly. TAN also points out that the Texas
Parks and Wildlife Department has a certification featuring na-
tive plants and addition of the department’s program prolifer-
ates many small programs rather than a few strong programs.
The department has coordinated related projects with govern-
ment agencies to promote native plants through cooperatively
printed educational and promotional materials, including co-
sponsorship of promotional events. However, the focus of the
Texas Parks and Wildlife Wildscape Program is a wildlife habitat
enhancement program which includes native plants. The Texas
Grown Nativescape Program is a marketing program which will
enhance sales for producers and retailers through the depart-
ments Texas Agricultural Marketing Exchange program which
will provide buyers and consumers access to a database of
native plant producers, landscaping contractors, and retailers.
TDA conducts Texas Grown promotions with producers and re-
tailers and provides resources for information on Texas native
plants in landscaping, floral arrangements, decorating or other
horticultural uses.
The new section provides definitions for the new Texas Grown
Nativescape certification program, application and certification
procedures, and requirements for use of the Texas Grown
NativeScape Mark.
The new section is adopted under the Texas Agriculture Code
(the code), §12.002, which provides the department with the
authority to encourage the proper development of agriculture,
horticulture, and related industries; the Code, §12.016, which
authorizes the department to adopt rules as necessary for
the administration of the code; and the code §12.0175 which
provides the department the authority to establish programs
to promote products grown in Texas and charge a fee not to
exceed $50 for each producer that participates in the program.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Agriculture
Effective date: August 5, 1997
Proposal publication date: May 13, 1997
For further information, please call: (512) 463–7541
♦ ♦ ♦
ADOPTED RULES July 29, 1997 22 TexReg 7033
TITLE 19. EDUCATION
Part II. Texas Education Agency
Chapter 67. State Adoption and Distribution of
Instructional Materials Adopted Under Proclama-
tion 1994
The Texas Education Agency (TEA) adopts the repeal of
§§67.1, 67.4, 67.7, 67.10, 67.21, 67.24, 67.27, 67.30, 67.33,
67.36, 67.39, 67.42, 67.45, 67.48, 67.51, 67.54, 67.57, 67.60,
67.63, 67.66, 67.69, 67.72, 67.75, 67.78, 67.81, 67.84, 67.87,
67.90, 67.101, 67.104, 67.107, 67.110, 67.113, 67.121, and
67.124, concerning state review, adoption, and distribution of
instructional materials, without changes to the proposed text as
published in the April 29, 1997, issue of the Texas Register
(22 TexReg 3770). The sections establish definitions, require-
ments, and procedures related to adoption of instructional ma-
terials.
Senate Bill 1, as passed by the 74th Legislature, had a
significant impact on the process for review, adoption, and
distribution of instructional materials in Texas. The Texas
Education Code, Chapter 31, and corresponding State Board
of Education rules, 19 TAC Chapter 66, State Adoption and
Distribution of Instructional Materials, govern adoption activities
to be conducted under Proclamation 1995 and thereafter.
No comments were received regarding adoption of the repeals.
Subchapter A. General Provisions
19 TAC §§67.1, 67.4, 67.7, 67.10
The repeals are adopted under Texas Education Code,
§31.003, which authorizes the State Board of Education to
adopt rules for the adoption, requisition, distribution, care,
use, and disposal of textbooks, and Conforming Amendment
to Senate Bill 1, §69, which authorizes the State Board of
Education to proceed with the adoption of textbooks whose
adoption is in progress on the effective date of this Act, and
Chapter 12, Education Code, as that chapter existed on
January 1, 1995, is continued for that purpose.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on July 21, 1997.
TRD-9709452
Criss Cloudt
Associate Commissioner, Policy Planning and Research
Texas Education Agency
Effective date: August 11, 1997
Proposal publication date: April 29, 1997
For further information, please call: (512) 463-9701
♦ ♦ ♦
Subchapter B. State Adoption, Acquisition, and
Custody of Instructional Materials
19 TAC §§67.21, 67.24, 67.27, 67.30, 67.33, 67.36, 67.39,
67.42, 67.45, 67.48, 67.51, 67.54, 67.57, 67.60, 67.63, 67.66,
67.69, 67.72, 67.75, 67.78, 67.81, 67.84, 67.87, 67.90
The repeals are adopted under Texas Education Code,
§31.003, which authorizes the State Board of Education to
adopt rules for the adoption, requisition, distribution, care,
use, and disposal of textbooks, and Conforming Amendment
to Senate Bill 1, §69, which authorizes the State Board of
Education to proceed with the adoption of textbooks whose
adoption is in progress on the effective date of this Act, and
Chapter 12, Education Code, as that chapter existed on
January 1, 1995, is continued for that purpose.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on July 21, 1997.
TRD-9709453
Criss Cloudt
Associate Commissioner, Policy Planning and Research
Texas Education Agency
Effective date: August 11, 1997
Proposal publication date: April 29, 1997
For further information, please call: (512) 463-9701
♦ ♦ ♦
Subchapter C. Local Operations
19 TAC §§67.101, 67.104, 67.107, 67.110, 67.113
The repeals are adopted under Texas Education Code,
§31.003, which authorizes the State Board of Education to
adopt rules for the adoption, requisition, distribution, care,
use, and disposal of textbooks, and Conforming Amendment
to Senate Bill 1, §69, which authorizes the State Board of
Education to proceed with the adoption of textbooks whose
adoption is in progress on the effective date of this Act, and
Chapter 12, Education Code, as that chapter existed on
January 1, 1995, is continued for that purpose.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on July 21, 1997.
TRD-9709454
Criss Cloudt
Associate Commissioner, Policy Planning and Research
Texas Education Agency
Effective date: August 11, 1997
Proposal publication date: April 29, 1997
For further information, please call: (512) 463-9701
♦ ♦ ♦
Subchapter D. Special Instructional Materials
19 TAC §67.121, §67.124
The repeals are adopted under Texas Education Code,
§31.003, which authorizes the State Board of Education to
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adopt rules for the adoption, requisition, distribution, care,
use, and disposal of textbooks, and Conforming Amendment
to Senate Bill 1, §69, which authorizes the State Board of
Education to proceed with the adoption of textbooks whose
adoption is in progress on the effective date of this Act, and
Chapter 12, Education Code, as that chapter existed on
January 1, 1995, is continued for that purpose.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on July 21, 1997.
TRD-9709455
Criss Cloudt
Associate Commissioner, Policy Planning and Research
Texas Education Agency
Effective date: August 11, 1997
Proposal publication date: April 29, 1997
For further information, please call: (512) 463-9701
♦ ♦ ♦
Chapter 129. Student Attendance
Subchapter B. Student Attendance Accounting
19 TAC §129.21
The Texas Education Agency (TEA) adopts an amendment to
§129.21, concerning student attendance accounting, without
changes to the proposed text as published in the June 6, 1997,
issue of the Texas Register (22 TexReg 5613). The section
establishes requirements for student attendance accounting for
state funding purposes.
The adopted amendment would allow school districts to count
students as present who are participating in academic men-
torships that are a part of the Distinguished Achievement Pro-
gram even if the students are not on campus at the time en-
rollment is taken. The amendment would ensure that school
districts would not lose funding based on their student atten-
dance count if they implement the mentorship component of
the Distinguished Achievement Program.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted under the Texas Education Code,
§42.004, which authorizes the commissioner, in accordance
with the rules of the State Board of Education, to implement
and administer the Foundation School Program.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on July 21, 1997.
TRD-9709458
Criss Cloudt
Associate Commissioner, Policy Planning and Research
Texas Education Agency
Effective date: September 1, 1997
Proposal publication date: June 6, 1997
For further information, please call: (512) 463-9701
♦ ♦ ♦
Chapter 157. Hearings and Appeals
Subchapter D. Independent Hearing Examiners
19 TAC §157.41
The Texas Education Agency (TEA) adopts an amendment
to §157.41, concerning certification criteria for independent
hearing examiners, without changes to the proposed text as
published in the June 6, 1997, issue of the Texas Register (22
TexReg 5614). The section establishes the certification criteria
for independent hearing examiners.
In April 1997, the State Board of Education (SBOE) granted a
petition to amend §157.41. The adopted amendment specifies
that advocates, hearing examiners, and presiding judicial offi-
cers who meet all other certification criteria could be certified
as independent hearing examiners.
Currently, the certification requirements require that an appli-
cant demonstrate that for the preceding three years, at least
50% of his or her time has been devoted to the areas of la-
bor law, civil litigation, school law, or administrative law. At
least 10% of the applicant’s practice must involve substantial
responsibility for taking part in a contested evidentiary proceed-
ing, convened pursuant to law, in which the applicant personally
propounded and/or defended against questions put to a witness
under oath. Criteria in current §157.41 were developed in part
to certify applicants who had litigation experience and could
successfully preside over due process hearings, appropriately
utilizing the rules of evidence and procedure. The adopted
amendment would clarify that advocates, hearing examiners,
and presiding judicial officers in a contested evidentiary pro-
ceeding would be eligible for certification as an independent
hearing examiner.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted under the Texas Education Code,
§21.252, which directs the State Board of Education to establish
criteria for the certification of hearing examiners in consultation
with the State Office of Administrative Hearings.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on July 21, 1997.
TRD-9709460
Criss Cloudt
Associate Commissioner, Policy Planning and Research
Texas Education Agency
Effective date: September 1, 1997
Proposal publication date: June 6, 1997
For further information, please call: (512) 463-9701
♦ ♦ ♦
TITLE 22. EXAMINING BOARDS
ADOPTED RULES July 29, 1997 22 TexReg 7035
Part V. State Board of Dental Examiners
Chapter 107. Dental Board Procedures
Procedures for Investigating Complaints
22 TAC §107.102
The State Board of Dental Examiners adopts an amendment to
§107.102, concerning procedures in conduct of investigations
without changes to proposed text as published in the June 3,
1997, issue of the Texas Register (22 TexReg 4866).
The amendment to §107.102 (i) provides an additional level of
review when a complainant objects to dismissal of a complaint
by the Secretary of the State Board of Dental Examiners.
In those cases, at least three members of the Enforcement
Committee, a standing committee, will review the case and
determine whether or not the direction to dismiss should stand.
The amendment to §107.102(i) is intended to address the
provisions in Article 4548h, §1(e)(2) that requires the board to
adopt rules to ensure that complaints are not dismissed without
appropriate consideration. Even though the board feels that
this requirement is met by existing procedures, this procedural
step is provided after the Secretary directs dismissal to allow a
complainant an opportunity to provide additional information for
review by a panel of Enforcement Committee members.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted under Texas Government Code,
§§2001.021 et. seq.; Texas Civil Statutes, Article 4551d
which provides the State Board of Dental Examiners with the
authority to adopt and promulgate rules consistent with the
Dental Practice Act; and Article 4548h §1 which provides that
the State Board of Dental Examiners may adopt rules relating
to procedures in conduct of investigations.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




State Board of Dental Examiners
Effective date: August 11, 1997
Proposal publication date: June 3, 1997
For further information, please call: (512) 463–6400
♦ ♦ ♦
Part XI. Board of Nurse Examiners
Chapter 211. Bylaws
22 TAC §§211.1, 211.2, 211.4, 211.5, 211.6–211.11
The Board of Nurse Examiners adopts amendments to §§211.1,
211.2, 211.4, and 211.5, concerning Introduction, Purpose and
Functions, Officers, and Meetings and new §§211.6-211.11,
concerning Committees of the Board, Executive Director, Ad-
visory Committees, Conflict of Interest, General Considerations
and Amendments to the Sections without changes in the pro-
posed text as published in the June 17, 1997, issue of the
Texas Register (22 TexReg 5813).
The amendments and new sections are being adopted to
address changes in the bylaws brought about by the board’s
self-evaluation process and development of its governance
philosophy and ends and means statements.
The board began an extensive review of its governance philos-
ophy, executive limitations and ends and means statements in
1995, completing the process in March, 1997. As a result of
the board’s review of the bylaws for currency and consistency,
several areas were identified as needing revision.
The adopted amendments and new sections will update the
current mailing address of the board; provide flexibility in the
time line for filing the agenda; address the removal of the office
of Treasurer, and address the removal of the Executive Com-
mittee. The new sections are merely a result of renumbering
because of the deletion of the executive committee.
No comments were received regarding adoption of the amend-
ments and new sections.
The amendments and new sections are adopted under the
Nursing Practice Act, (Texas Civil Statutes, Article 4514), §1,
which provides the Board of Nurse Examiners with the authority
and power to make and enforce all rules and regulations
necessary for the performance of its duties and conducting of
proceedings before it.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on July 18, 1997.
TRD-9709354
Katherine A. Thomas, MN, RN
Executive Director
Board of Nurse Examiners
Effective date: August 7, 1997
Proposal publication date: June 17, 1997
For further information, please call: (512) 305–6811
♦ ♦ ♦
22 TAC §§211.6–211.12
The Board of Nurse Examiners adopts the repeals of §§211.6-
211.12, concerning Executive Committee, Committees of the
Board, Executive Director, Advisory Committees, Conflict of In-
terest, General Considerations and Amendments of the Sec-
tions without changes in the proposed text as published in the
June 17, 1997, issue of the Texas Register (22 TexReg 5815).
The repeals would allow for the adoption of new sections.
The board began an extensive review of its governance philos-
ophy, executive limitations and ends and means statements in
1995, completing the process in March, 1997. As a result of
the board’s review of the bylaws for currency and consistency,
several areas were identified as needing revision.
There were no comments received regarding adoption of the
repeals.
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The repeals are adopted under the Nursing Practice Act, (Texas
Civil Statutes, Article 4514), §1, which provides the Board of
Nurse Examiners with the authority and power to make and
enforce all rules and regulations necessary for the performance
of its duties and conducting of proceedings before it.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on July 18, 1997.
TRD-9709353
Katherine A. Thomas, MN, RN
Executive Director
Board of Nurse Examiners
Effective date: August 7, 1997
Proposal publication date: June 17, 1997
For further information, please call: (512) 305–6811
♦ ♦ ♦
Chapter 217. Licensure and Practice
22 TAC §§217.1, 217.3, 217.5–217.6
The Board of Nurse Examiners adopts amendments to §217.1,
§217.3, and §§217.5-217.6, concerning Definitions, Temporary
Permit, Temporary License and Endorsement and Require-
ments for Licensure of Nurses Not Eligible for Temporary Li-
censure or Endorsement Under §217.5 without changes in the
proposed text as published in the June 6, 1997, issue of the
Texas Register (22 TexReg 5615).
In October 1981, the Board of Nurse Examiners began accept-
ing the Canadian Nurses’ Association Testing Service Examina-
tion (CNATSE) as equivalent to the licensure examination in the
United States. The pass rate for Canadian graduates dropped
from 89% in 1994 to 66% in 1996. Review of the CNATSE by
the National Council of State Boards of Nursing Committee has
been unable to determine equivalency between the NCLEX-RN
and CNATSE. The low pass rate is posing an imminent and
unreasonable risk to public safety.
The adopted amendments will cause all graduates of foreign
nursing schools to provide a CGFNS certificate and successfully
complete the NCLEX-RN prior to issuance of a license in
the State of Texas. The public will be assured that the
registered nurse rendering care is minimally qualified to practice
professional nursing in the State of Texas.
Letters of support were received from the Texas Nurses Asso-
ciation and Texas Tech University Health Sciences Center.
Edinburg Hospital submitted a letter in opposition to the amend-
ments citing difficulty in recruiting registered nurses to their re-
mote location. They have been successful in recruiting nurses
from Canada and have not perceived any problems with the
care rendered by these nurses and urge the board to recon-
sider.
Response: The purpose of the Board of Nurse Examiners is to
protect the public and with the continuing drop in the pass rate
of Canadian nurses, the Board can no longer assure that the
public is being provided safe nursing care.
Tyler County Hospital commented that they were experiencing
difficulty in filling both full-time and PRN staff positions. They,
too, have successfully recruited RNs from Canada and suggest
that the CGFNS examination is merely a test of English
proficiency.
Response: Again, the purpose of the Board of Nurse Exam-
iners is to protect the public. The CGFNS examination is a
pre-licensure examination that tests for essential nursing knowl-
edge primarily and English language proficiency secondarily. In
addition, CGFNS performs a credentials verification process to
assure that the applicant has met all education requirements of
the Board and that the applicant does not have an encumbered
license from any governmental authority where previously li-
censed.
A commenter from Bellville General Hospital was concerned
that the rule change would affect those Canadian Nurses
already licensed in Texas and requested that they be exempted.
Response: The rules would not affect any Canadian registered
nurses who are already licensed in the State of Texas.
Procare USA was not in opposition, rather inquired as to
whether or not the Board would accept foreign trained registered
nurses licensed in other states who have passed the NCLEX-
RN examination.
Response: A registered nurse who has written and passed the
NCLEX-RN examination in another state is eligible for licensure
by endorsement in the State of Texas.
Columbia Brownwood Regional Medical Center suggested re-
quiring only the NCLEX examination and not the CGFNS since
the CGFNS examination is offered only two or three times a
year and they felt this would delay their recruitment efforts.
Response: The board requires the CGFNS exam to demon-
strate that the RN seeking licensure in Texas has the knowledge
and education necessary to take the NCLEX-RN examination
and to verify that their education meets the requirements of the
Board. Based upon the pass rate of graduates of Canadian
nursing programs, the Board cannot assume educational com-
parability.
One commenter addressed the INS requirement that Canadian
Nurses show proof of having a CGFNS certificate and voiced
concern about the statement "imminent rick of harm to the
people of Texas".
Response: The changes in federal statutes, which require a
credentials review in order to renew or apply for a visa to reside
and work in the United States, are not within the authority of
this Board. The phrase "imminent rick of harm to the people
of Texas" is not a part of the amendment, rather part of the
justification for the rule change.
The amendments are adopted under the Nursing Practice Act,
(Texas Civil Statutes), Article 4514, §1, which provides the
Board of Nurse Examiners with the authority and power to
make and enforce all rules and regulations necessary for the
performance of its duties and conducting of proceedings before
it and Article 4525(a) which authorizes the Board to refuse to
admit persons to the licensing examination.
Articles 4519(a) and 4521(d) are affected by this section.
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This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on July 16, 1997.
TRD-9709324
Katherine A. Thomas, MN, RN
Executive Director
Board of Nurse Examiners
Effective date: August 6, 1997
Proposal publication date: June 6, 1997
For further information, please call: (512) 305–6811
♦ ♦ ♦
Chapter 221. Advanced Practice Nurses
22 TAC §221.1, §221.3
The Board of Nurse Examiners adopts amendments to §221.1
and §221.3 concerning Advanced Practice Nurses, Definitions
and Education without changes in the proposed text as pub-
lished in the June 10, 1997, issue of the Texas Register (22
TexReg 5639).
The amendments are being adopted to reflect the requirement
for the master’s degree for APN recognition beginning January
1, 2007. The Advanced Practice Advisory Committee of
the Board of Nurse Examiners was charged by the Board
to "establish a date beyond which a minimum of a master’s
degree will be required for advanced practice and identify issues
relating to implementation of this requirement."
The Advanced Practice Advisory Committee, composed of
advanced practice nurses representing all areas of advanced
practice, met to discuss this charge and sent the proposed
recommendation to the Board. This rule was adopted to notify
potential students and others of the Board’s future requirements
and is consistent with dates already established by most
advanced practice certifying bodies.
The adopted amendments will cause all advanced practice
nurses to have a minimum of a master’s degree in order to
practice in their specialty area beginning January 1, 2007.
Comments were received from Planned Parenthood of Austin
who was in support of the proposed rules.
The Institute of Midwifery, Women and Health from Pennsylva-
nia opposed the rule change and requested that nurse-midwives
be exempted.
Response: The Board believes notice is sufficient to allow time
for midwifery programs to change to or articulate with masters
programs. The Board will monitor in and out migration of Nurse
Midwives in Texas, but does not believe it should exempt one
category of advanced practice nurses from the new educational
requirement.
Two commenters were not opposed, but wanted to assure that
the board would "grandfather" APNs who become certified prior
to the January 1, 2007, deadline date.
Response: Individuals recognized by the Board of Nurse
Examiners for the State of Texas beginning January 1, 2007,
will be required to present evidence of the requirements in effect
at the time they make application for advanced recognition.
Those recognized prior to this date will be "grandfathered".
The amendments are adopted under the Nursing Practice Act,
(Texas Civil Statutes), Article 4514, §1, which provides the
Board of Nurse Examiners with the authority and power to
make and enforce all rules and regulations necessary for the
performance of its duties and conducting of proceedings before
it and Article 4514, §8, which provides the Board of Nurse
Examiners the authority and power to adopt rules for approval
of a registered nurse to practice as an advanced practice nurse.
Article 4514, §8 will be affected.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on July 16, 1997.
TRD-9709325
Katherine A. Thomas, MN, RN
Executive Director
Board of Nurse Examiners
Effective date: August 6, 1997
Proposal publication date: June 10, 1997
For further information, please call: (512) 305–6811
♦ ♦ ♦
Part XXX. Texas Board of Examiners of
Professional Counselors
Chapter 681. Professional Counselors
The Texas State Board of Examiners of Professional Coun-
selors (the board) adopts amendments to §§681.2, 681.17,
681.52, 681.81-681.82, 681.84, 681.114, 681.124-681.125,
681.174, and 681.177, concerning the regulation of professional
counselors, without changes to the proposed text as published
in the May 20, 1997, issue of the Texas Register (22 TexReg
4341), and therefore the sections will not be republished.
The amendments are necessary to clarify the definition of
"client"; allow applicants and licensees to submit personal
checks as well as money orders and cashier’s checks for li-
censure fees; allow the board to accept supervised experience
hours accumulated without a temporary license where unfore-
seeable delays existed; require a black and white photo be-
cause the board’s document imaging system does not scan
color photos as clearly as black and white; replace language
that was inadvertently removed during the last rule amendments
relating to experience requirements; remove obsolete language
relating to the art therapy specialty; emphasize language relat-
ing to the annual renewal of inactive status; clarify language re-
lating to appropriate continuing education presenters; and limit
the number of hours a person can be credited for presenting at
continuing education events.
No comments were received on the proposal during the com-
ment period.
Subchapter A. The Board
22 TAC §681.2, §681.17
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The amendments are proposed under the Licensed Profes-
sional Counselor Act, Texas Civil Statutes, Article 4512g, §6,
which provide the Texas State Board of Examiners of Profes-
sional Counselors with the authority to adopt and revise rules
that are necessary to administer the Licensed Professional
Counselor Act; §14(p) relating to rules concerning temporary
licenses; and §19(b) relating to rules on fees.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




State Board of Examiners of Professional Counselors
Effective date: August 11, 1997
Proposal publication date: May 20, 1997
For further information, please call: (512) 458–7236
♦ ♦ ♦
Subchapter D. Application Procedures
22 TAC §681.52
The amendments are proposed under the Licensed Profes-
sional Counselor Act, Texas Civil Statutes, Article 4512g, §6,
which provide the Texas State Board of Examiners of Profes-
sional Counselors with the authority to adopt and revise rules
that are necessary to administer the Licensed Professional
Counselor Act; §14(p) relating to rules concerning temporary
licenses; and §19(b) relating to rules on fees.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




State Board of Examiners of Professional Counselors
Effective date: August 11, 1997
Proposal publication date: May 20, 1997
For further information, please call: (512) 458–7236
♦ ♦ ♦
Subchapter F. Experience Requirements for Ex-
amination and Licensure
22 TAC §§681.81, 381.82, 681.84
The amendments are proposed under the Licensed Profes-
sional Counselor Act, Texas Civil Statutes, Article 4512g, §6,
which provide the Texas State Board of Examiners of Profes-
sional Counselors with the authority to adopt and revise rules
that are necessary to administer the Licensed Professional
Counselor Act; §14(p) relating to rules concerning temporary
licenses; and §19(b) relating to rules on fees.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




State Board of Examiners of Professional Counselors
Effective date: August 11, 1997
Proposal publication date: May 20, 1997




The amendment is proposed under the Licensed Professional
Counselor Act, Texas Civil Statutes, Article 4512g, §6, which
provide the Texas State Board of Examiners of Professional
Counselors with the authority to adopt and revise rules that are
necessary to administer the Licensed Professional Counselor
Act; §14(p) relating to rules concerning temporary licenses; and
§19(b) relating to rules on fees.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




State Board of Examiners of Professional Counselors
Effective date: August 11, 1997
Proposal publication date: May 20, 1997
For further information, please call: (512) 458–7236
♦ ♦ ♦
Subchapter I. Regular License Renewal and Inac-
tive Retirement Status
22 TAC §681.124, §681.125
The amendments are proposed under the Licensed Profes-
sional Counselor Act, Texas Civil Statutes, Article 4512g, §6,
which provide the Texas State Board of Examiners of Profes-
sional Counselors with the authority to adopt and revise rules
that are necessary to administer the Licensed Professional
Counselor Act; §14(p) relating to rules concerning temporary
licenses; and §19(b) relating to rules on fees.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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State Board of Examiners of Professional Counselors
Effective date: August 11, 1997
Proposal publication date: May 20, 1997
For further information, please call: (512) 458–7236
♦ ♦ ♦
Subchapter K. Continuing Education Require-
ments
22 TAC §681.174, §681.177
The amendments are proposed under the Licensed Profes-
sional Counselor Act, Texas Civil Statutes, Article 4512g, §6,
which provide the Texas State Board of Examiners of Profes-
sional Counselors with the authority to adopt and revise rules
that are necessary to administer the Licensed Professional
Counselor Act; §14(p) relating to rules concerning temporary
licenses; and §19(b) relating to rules on fees.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




State Board of Examiners of Professional Counselors
Effective date: August 11, 1997
Proposal publication date: May 20, 1997
For further information, please call: (512) 458–7236
♦ ♦ ♦
TITLE 30. ENVIRONMENTAL QUALITY
Part I. Texas Natural Resource Conserva-
tion Commission
Chapter 101. General Rules
30 TAC §§101.1, 101.6, 101.7, 101.11
The commission adopts amendments to §101.1, concerning
Definitions, and §101.11, concerning Exemptions from Rules
and Regulations, the repeal of §101.6, concerning Notification
Requirements for Major Upset, and §101.7, concerning Notifica-
tion Requirements for Maintenance, and new §101.6, concern-
ing Upset Reporting and Recordkeeping Requirements, and
§101.7, concerning Maintenance, Start-up and Shutdown Re-
porting, Recordkeeping, and Operational Requirements. The
amendments and new sections are adopted with changes to the
proposed text as published in the January 31, 1997, issue of
the Texas Register (22 TexReg 1065). The repeals are adopted
without changes and will not be republished. This rulemaking
will be submitted to the United States Environmental Protection
Agency (EPA) as a revision to the State Implementation Plan
(SIP).
EXPLANATION OF ADOPTED RULES. The commission re-
quires industrial facilities to report unauthorized air emissions
resulting from upsets, maintenance, start-ups, and shutdowns
in order to provide useful information for the protection of air
quality. This adoption is intended to clarify when and how emis-
sions must be recorded and reported, considering reporting re-
quirements found in other state and federal regulations, en-
hancement of compliance, and utilization of agency resources.
The commission uses the reports to organize potential moni-
toring of long duration events, provide technical assistance to
emergency personnel, and inform the public. The records are
used to evaluate trends and provide an enforcement perspec-
tive. The adoptions are intended to make use of the same
reporting tools as the commission’s spill prevention and con-
trol rules found in 30 TAC Chapter 327, which coordinate with
the reporting requirements found in the Comprehensive Envi-
ronmental Response, Compensation, and Liability Act of 1980
(CERCLA) (42 United States Code Annotated (USCA), §§9601-
9675) and the Emergency Planning and Community Right-To-
Know Act of 1986 (EPCRA) (42 USCA, §§11001-11050), and
the related regulations implementing these Acts. The report-
ing requirements under CERCLA, EPCRA, and the spill rules
are based on reportable quantities (RQs). CERCLA, EPCRA,
and the spill rules all require the reporting of any release which
equals or exceeds an RQ. The adopted rules will promote con-
sistent reporting for state and federal programs.
The adopted rules incorporate the concept of using RQs as the
mechanism that defines what should be reported immediately.
The definition of RQ establishes quantities for several air con-
taminants significant to Texas industries. Additional compounds
may be added to the list through rulemaking. The new rules
recognize that facilities using a continuous emission monitor
are unique, and the rules allow the owner or operator to apply
for a unique reportable quantity. The excess opacity reporting
requirements have been retained, but the opacity reporting and
recordkeeping have been adjusted due to the difficulty in esti-
mating quantities and volumes. The RQs are not intended to
represent a judgment as to the specific degree of hazard asso-
ciated with certain releases, but rather function as a mechanism
by which the regulated community will know when to notify the
commission of an unauthorized emission. The recordkeeping
requirements replace the need for reporting of all events. Adop-
tion of these rules is expected to reduce the number of reports
received, promote consistency in reporting, promote the report-
ing of more meaningful information for the agency to use in
decision-making, and assure that valuable facility operation in-
formation will be on-site and available during inspections.
The amendments to §101.1 delete the definition of "major upset"
and add definitions for "non-reportable upset," "reportable quan-
tity," "reportable upset," "upset," and "unauthorized emission."
The definition of unauthorized emissions specifically includes
compounds and elements that the agency does not want to con-
sider in records and reports. The definitions establish the dis-
tinction between reportable and non-reportable upsets through
the use of specific weights for reportable quantities. The defi-
nition of RQ establishes quantities for several air contaminants
significant to Texas industries, and now also includes an RQ
of 5,000 pounds for natural gas, air emissions from crude oil
not including hydrogen sulfide and mercaptans. The reportable
quantity definition has been further modified from the proposal
to clarify that the rule is directed at all air contaminants that are
released into the ambient air and that individual air contaminant
compounds that are not specifically listed have an RQ of 100
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pounds. The 100-pound RQ is necessary to cover all the po-
tentially problematic compounds that were not listed.
The definition of reportable quantity was also modified to
establish a lower bound of concern with respect to speciation
for any one of the unlisted air contaminant compounds at 2.0%
of the weight of the mixture and a total of all compounds of
0.02% by weight of the mixture. In both cases, the RQ for the
mixture will be 5,000 pounds. The air contaminant compounds
specifically listed within the reportable quantity definition are
not listed in CERCLA and EPCRA, but are air contaminants
significant to Texas industries. The definition of RQ also
contains an option for the executive director to establish a
unique RQ where air contaminant compounds are measured
by a continuous emission monitoring system (CEMS).
The definition of RQ was further modified for boilers fueled by
natural gas, coal, lignite, wood, or fuel oil containing hazardous
air pollutants at a concentration of less than 0.02% by weight.
The only RQ for these units is opacity which is 15 additional
percent above applicable limits. This modification is added in
recognition of the fact that boiler emissions consist primarily of
carbon dioxide, nitrogen oxides, water, and small amounts of
carbon monoxide and are not acutely harmful if unconfined.
The figure of 0.02% by weight is significant because trace
contaminants, at this concentration or less, that might be
present in used oil fired in boilers will generally result in
emissions below an RQ in the event of an upset.
The agency considered use of additional generic categories
such as particulate matter, volatile organic compounds, alka-
nes, and alkenes. These categories are not included in the
adoption to ensure that the agency will receive appropriate in-
formation on the chemical characteristics of the release. Par-
ticulate matter, volatile organic compounds, and alkene groups
can include significantly hazardous constituents listed in CER-
CLA, EPCRA, and agency permits. Alkanes were not added as
a group because the most common gaseous alkanes are indi-
vidually listed at the maximum RQ that the commission consid-
ered appropriate.
The new §101.6 establishes the reporting and recordkeeping
requirements for upsets, including establishment of a time
period for making certain decisions related to reporting and
recordkeeping. The owners or operators will continue to be
required to provide timely notification of reportable upsets, and
the language "as soon as practicable" is intended to provide the
flexibility to make a cursory determination of whether the upset
has or will exceed a reportable quantity, and allow sufficient time
to gather enough information to make a reasonably informative
report. The outside limit for reporting is 24 hours from discovery
of the upset. Where obvious health and human safety concerns
are involved, more immediate reporting is expected. Any
requirement for additional or updated information after the initial
report would be at the discretion of the executive director or a
local air pollution control agency and is required only on request.
The concept of a compound descriptive air contaminant is
introduced to clarify that compound specific information is not
required when it cannot be determined, but to ensure that
the owner or operator provides as much insight as possible
regarding the nature of the air contaminants released. The
new section also clarifies that an estimate of the quantity is
acceptable, rather than an exact quantity. For upsets involving
opacity exceedences only, the owner/operator would report
an estimate of the opacity and not the amount of particulate
matter released. The requirement in the proposal to estimate
the volumetric flow rate was determined to be not sufficiently
important in many cases and was removed, since it can
be requested when needed. The location, magnitude, and
the chemical characteristics of the release are the important
factors that will aid the agency in its short-term response.
The new rule establishes that spills to the land or water that
would be required to be reported under 30 TAC §§327.1-
327.5 and 327.31, regarding Spill Prevention and Control,
would not require notification under this rule. The amendments
require that a record of any upset be created within two weeks
of the occurrence and that the record be retained for five
years. The proposed retention schedule of two years was
increased to allow a better perspective of any upset patterns,
including patterns associated with shutdowns and major plant
turnarounds.
The example of an unauthorized air release of regular unleaded
gasoline in the proposal has changed with respect to modifica-
tion of the reportable quantity definition and the reporting re-
quirements, but it still provides a good example of the commis-
sion’s expectations for reporting upsets. Obviously, it would be
impractical to provide an exact speciation of all the compounds
in a gasoline release, and the major constituents of gasoline,
such as branched-chain paraffins, cycloparaffins, and aromatics
(including listed air contaminants) are reasonably well-known.
Regular unleaded gasoline is sufficiently "compound descrip-
tive" as compared to a description like volatile organic com-
pounds. If the release is from evaporation of a spill from an
overfilled tank onto land in an amount over 210 gallons, the spill
would be reported under the spill rules, and only the record of
the air emission portion of the spill would be required for this
rule. Where gasoline is boiling off in an upset and is not af-
fecting the land or water, knowledge of the basic makeup of
the gasoline at the facility should be used to evaluate the listed
constituent of the gasoline that controls the reportable quan-
tity. Normally, benzene is the known hazardous constituent
of gasoline with the lowest listed RQ at ten pounds. Owners
or operators who know the benzene in their gasoline is never
greater than about 5.0% by weight (or five pounds benzene per
100 pounds gasoline) would know the benzene RQ is the con-
trolling RQ. This would make the reportable quantity for regular
unleaded gasoline about 200 pounds, which is the point that
the benzene release would reach its RQ. It would be important
for an owner or operator to be aware of and report unusually
high concentrations of hazardous additives, such as lead com-
pounds, which would affect the toxic nature of the mixture.
The new §101.7 establishes the reporting, recordkeeping,
and operational requirements for maintenance, start-ups, and
shutdowns. The new section utilizes the concept of RQs for
the purpose of limiting the number of required reports. The
section retains the specific authority of the executive director to
establish the amount, time, and duration of emissions allowed
during the maintenance, start-up, or shutdown, which was
codified in §101.11(b). The executive director also retains
the specific authority to require a detailed plan on how these
emissions can be limited. The new section requires that
maintenance, start-up, and shutdown events which were not
expected to equal or exceed an RQ, but which resulted in
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reportable emissions, be considered upsets. As such, they
would be subject to the requirements for upset reporting and
recordkeeping, and the additional standard of "not reasonably
avoidable" to be eligible for an upset exemption under §101.11.
The language prohibiting the creation of nuisances during
upsets, maintenance, start-ups, and shutdowns in existing
sections §101.6 and §101.7 is not carried into the new sections.
This prohibition is retained in §101.11(f).
The adopted amendments to §101.11 establish conditions for
an exemption of unauthorized emissions from limits in permits,
rules, and orders of the commission during upsets, mainte-
nance, start-ups, and shutdowns. The amendments to §101.11
have eliminated the requirement for the executive director to
take definitive action to exempt unauthorized emissions during
upsets. This action cannot be practically provided in all cases.
The amendments retain separate exemptions for upsets and for
maintenance, start-up, and shutdown.
The exemption for upsets requires that the owner or operator
comply with the §101.6. This retains the concept in the current
rule that upsets must be correctly reported, and provides an
appropriate incentive for the regulated community to communi-
cate reportable upsets to the agency and record and correct all
upsets. The rule sets the standard that an upset can only be
exempt if it was reasonably unavoidable and appropriate cor-
rective actions were taken as soon as practicable. The amend-
ments have modified the language in the current rule to ensure
that a shutdown would only occur when a shutdown would re-
sult in lower emissions than continuing to operate in an upset
condition. Specifically, the commission intends that appropriate
action should include minimization of emissions in concert with
correction of the upset.
The exemption for maintenance, start-up, and shutdown es-
tablishes the requirement that the owner or operator comply
with §101.7 to receive the exemption for unauthorized emis-
sions during those activities. This retains the concept in the
current rule that maintenance, start-ups, and shutdowns must
be correctly reported, which provides an appropriate incentive
for the regulated community to communicate these activities
to the agency. The amended exemption also requires emis-
sions to be minimized to the extent practicable. The executive
director’s specific authority to establish the amount, time, and
duration of emissions allowed is moved to §101.7. It is not
common practice for the executive director to set limits where
maintenance, start-up, and shutdown are expected to cause
unauthorized emissions, so the exemption criteria of minimiz-
ing emissions to the extent practicable is important in ensuring
that the owner or operator takes reasonable precautions in in-
ternal plans for these activities.
In addition to comments on the specific language and impacts
of the proposed rules, the commission solicited suggestions
on alternative language or approaches on how unauthorized
air emissions during upsets, maintenance, start-ups, and shut-
downs should be recorded, reported, limited, or exempted. The
commission specifically requested comments on how to elimi-
nate any duplicate or unnecessary reporting or information. Ad-
ditionally, the commission requested comments on how contin-
uous emission monitors provide the same or similar information
and how the requirements of the proposal should be modified
or made inapplicable to avoid unnecessary duplication. Com-
menters suggested reducing the scope of the rules to include
only those air contaminants and industries covered in the CER-
CLA and EPCRA regulations and eliminating reporting where
any other rule required reporting of similar information. The
rules were not so modified, because the air contaminants that
would be excluded are regulated by the commission and elim-
ination would not be protective of air quality, and the reporting
required under the rules was for the unique purpose of deter-
mining immediate response or review needs and informing the
public in a timely and appropriate manner.
The commission adopts these amendments with the directive
to the staff that they review the amendments for effectiveness
and report to the commission within 30 months of the effective
date of the amendments.
These rule revisions will be submitted to the EPA as a revision
to the SIP. The commission requested comments on delaying
the effect of these rules until EPA approval, but comments and
further review established that a delay of that nature would not
be appropriate.
TAKINGS IMPACT ASSESSMENT. The commission has pre-
pared a Takings Impact Assessment for these sections under
Texas Government Code, §2007.043. The following is a sum-
mary of that assessment. The specific purpose of these sec-
tions is to clarify when and how unauthorized emissions must
be reported and recorded and when those unauthorized emis-
sions can be exempt from limits established in permits, rules,
and orders of the commission. Promulgation and enforcement
of these sections will not affect private real property.
COASTAL MANAGEMENT PLAN. The commission has de-
termined that this rulemaking action is subject to the Texas
Coastal Management Program (CMP) in accordance with the
Coastal Coordination Act of 1991, as amended (Texas Natural
Resources Code §§33.201 et. seq.), the rules of the Coastal
Coordination Council (31 TAC Chapters 501-506), and the com-
mission’s rules in 30 TAC Chapter 281, Subchapter B, concern-
ing Consistency with the Texas Coastal Management Program.
As required by 31 TAC §505.11(b)(2) and §505.22(a), and 30
TAC §281.45(a)(3) relating to actions and rules subject to the
CMP, agency rules governing air pollutant emissions must be
consistent with applicable CMP goals and policies. The com-
mission has reviewed this rulemaking action for consistency,
and has determined that it is consistent with the applicable CMP
goals and policies because these rules comply with regulations
in Code of Federal Regulations, Title 40, adopted under the
Clean Air Act, United States Code, §7401 et seq., to protect
and enhance air quality and promote public health, safety, and
welfare in the coastal natural resources areas. Therefore, in
compliance with 31 TAC §505.22(e), the commission affirms
that these rules are consistent with CMP goals and policies.
PUBLIC HEARING AND COMMENTERS. A public hearing was
held March 6, 1997. Thirty-five commenters submitted written
or oral comments during the comment period which was ex-
tended to April 11, 1997. DuPont Gulf Coast Regional Manu-
facturing Services (DuPont), Monsanto Company (Monsanto),
Texas Chemical Council (TCC), Huntsman International Trad-
ing Corporation (Huntsman), Clark Refining and Marketing, Inc.
(Clark), and the Texas Industrial Project (TIP) expressed gen-
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eral support for the proposal, stating that it establishes much
clearer standards for reportable events and reduces chances for
inconsistent application of reporting rules, but also suggested
several changes in the proposed requirements, which will be
addressed in more detail in discussion on specific topics or
sections. The EPA also generally supported the proposal with
changes. The other commenters either opposed the proposal
or suggested changes of sufficient number or significance to in-
dicate general opposition. These commenters are Texas Utility
Services (TUS), Texas Mid-Continent Oil and Gas Association
(TMOGA), Houston Lighting and Power (HLP), City Public Ser-
vice of San Antonio (CPS), Association of Electric Companies
of Texas (AECT), Harris County Pollution Control Department
(HCPCD), Southwestern Public Service Company (Southwest-
ern), Dow Chemical Company (Dow), Lyondell-Citgo Refining
Company Ltd. (LCR), GATX Terminals Corporation (GATX),
PetroUnited Terminals, Inc. (Petro), Mobil Oil Corporation (Mo-
bil), Pennzoil Company (Pennzoil), Natural Gas Pipeline Com-
pany of America (Pipeline), Phillips 66 Company (Phillips), Cen-
tral and South West Services, Inc. (CSWS), Aluminum Com-
pany of America (Alcoa), Exxon Company, U.S.A. (Exxon),
Amoco Corporation (Amoco), American Electronics Association
(AEA), Valero Refining Company (Valero), Air Products and
Chemicals, Inc. (Air Products), Brown McCarroll and Oaks Hart-
line (Brown), Formosa Plastics Corporation (Formosa), Solvay
Polymers (Solvay), Lone Star Chapter, Sierra Club (Sierra), and
an individual.
General Comments. The majority of commenters referenced
specific sections or paragraphs; however, several comments
were addressed to key aspects of the proposal which would
affect the content of all sections. CSWS, AECT, and TUS
suggested that an applicability section be added to precede
the other provisions of the proposal to deal with expressed
differences in application due to facility type, and they requested
an extension of time to discuss this issue. CSWS continued
with the comment that existing upset and maintenance rules are
working well, and that there is no need to revise the reporting
requirements to add an RQ approach.
The commission has carefully considered the issue of applica-
bility of these amendments and the potential complications of
differing applicability according to industry type and has deter-
mined that these rules should continue to apply to all facilities
with air emissions. The commission needs to know of unau-
thorized emissions in order to protect the state’s air quality and
believes the only applicability to be addressed in these rules is
when and how it will be informed of these events in the most
efficient manner. This concept is further developed in this pre-
amble. The commission recognizes that many events leading to
unauthorized emissions may not be immediately harmful. Elim-
inating the requirement to immediately report a portion of these
events will redirect the commission’s resources to more immedi-
ate response needs and leave full evaluation of all unauthorized
emissions to inspection audits. Regulated facilities will benefit
from a clarification of requirements.
This rulemaking is based on the concept in Chapter 327, which
uses RQs to trigger reporting requirements. Adoption of these
rules reduces the current reporting requirements, promotes con-
sistency in reporting, promotes the reporting of more meaning-
ful information to the agency to use in decision-making, and
requires the creation of valuable on-site information concern-
ing facility operation. The regional offices will receive reports
on events that are of more immediate significance and will be
able to distribute this information to the public and other regula-
tory or emergency response organizations as necessary. These
amendments also preserve the important function of the upset
and maintenance report, which provides a mechanism to ex-
cuse unauthorized emissions when the emissions are caused
by events beyond the control of the owner/operator and when
appropriate corrective action is taken. The commission ex-
tended the comment period on these amendments for a period
of 30 days and believes that it has received comments and
opinions on the most relevant issues and that no further exten-
sion is necessary.
DuPont, Monsanto, TCC, Valero, CSWS, Exxon, TIP, GATX,
and Petro stated that the commission should not base the
effective date of the rules on EPA approval of the adopted rules
as a SIP change. Phillips commented that the proposal should
be retracted if it cannot be approved as a SIP revision.
The commission agrees that the effective date of this adoption
should remain consistent with other rules and become effective
20 days after the rules are filed with the Texas Register in
accordance with the Administrative Procedure Act. It is vital
that regulated facilities know exactly when they must comply
with the rules. The commission believes that the requirements
fully meet the intent of the Federal Clean Air Act and that the
EPA will support the enhancements of this adoption and its
consistency with the community right-to-know rules. If EPA
has difficulty approving the amendments, the commission will
address specific issues as they arise.
Also commenting on the preamble, EPA stated that the com-
mission should state that one of the purposes of the proposal is
to allow discretion in selecting episodes for investigation while
continuing to allow public access to all upset information.
The commission intends for this adoption to provide informa-
tion that allows discretion in selecting episodes for investiga-
tion. These rules enhance public information available beyond
what federal regulations require by including requirements for
unlisted air contaminants and other air emissions, such as pe-
troleum products and electric utility emissions, that would not
be required to report under the community right-to-know rules.
The enhanced recordkeeping requirements will provide direct
information for technical review by staff for investigations of spe-
cific facilities, which will enhance the public information currently
available through the investigation reports.
TUS, CSWS, and AECT disagreed with the fiscal note and
takings impact assessment contained in the proposed preamble
and stated that the amended rules, if adopted, will require
modifications to CEMS software that could cost the industry
as much as $3 million and could constitute a taking.
A modification to CEMS software would be necessary if the
commission were requiring that immediate upset reports be
made through computer generated data. The amendments do
not require this. An operator can observe a reportable upset on
CEMS readouts and make the required report with all necessary
information by telephone. The more detailed record of the event
will be created by the CEMS software. Software modification to
simplify an analysis of whether an RQ is exceeded is a choice of
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the individual facility, does not affect private real property, and
is not a "taking." The commission recognizes that emissions
from boilers are generally non-harmful, if unconfined, and has
modified the rule language to require that only opacity, process,
time, and duration be reported for boilers in upset. The only
records required for these units are those created under federal
rules and forwarded to the commission.
Sierra stated and cautioned the agency that the proposal may
be discriminatory by not providing sufficient environmental pro-
tection for low-income or minority neighborhoods. It cautioned
that this could be interpreted as a violation of United States
Civil Rights statutes, as the commission would be denying en-
vironmental protection by not properly administering a program
which receives federal funds. Sierra stated that unless a pro-
gram of protection from excess emissions is properly admin-
istered, there would be the effect of subjecting individuals to
discrimination based on race, color, national origin, or sex be-
cause the producers of these emissions are frequently located
near minority or low-income neighborhoods.
The adoption of these amendments will not affect and is a not
an indication of the willingness of the commission to enforce
its rules based on the location of a violation. The intent of this
amendment is to require immediate reports on those events
that would most likely warrant immediate action or consideration
by a regional office. The smaller events that do not warrant
immediate reports under this adoption would have been those
least likely to trigger an immediate response under the previous
rule. This adoption only establishes conditions under which a
facility must report an upset. It does not prevent the regional
office from responding to a situation where it has an indication
that emissions are a potential hazard or nuisance.
An individual commented that the proposal provides industry
with an incentive to under-report upset and maintenance emis-
sions. The individual is opposed to the concept of reportable
quantities and removal of the definition of "major upset." The in-
dividual also stated that it should not be industry that determines
whether a release is significant. This responsibility should re-
main with the commission.
The commission believes that this proposal does not add an
incentive for under-reporting that would not exist with any form
of rule that requires the reporting of upsets. The commission
makes the assumption that a facility will make a good faith effort
to comply with the rules to report upsets as this is the method
by which a facility can gain an exemption for unauthorized
emissions. In the event of a violation, the commission will
pursue timely and appropriate enforcement. The proposed
amendments establish a set time to produce a written record
of all upsets, reportable or not. This will tend to enhance the
quality and completeness of a facility’s on-site upset reports.
The term "major upset" has been deleted because it was sub-
ject to differing interpretations by the regulated community. The
commission understands that even small releases of unautho-
rized emissions can be significant in unusual or unique circum-
stances and where they establish a pattern or frequency that
creates a cumulative effect. The requirement to maintain on-
site records of such events is a recognition of the commission’s
responsibility to determine the significance of these events. An
RQ is a tool for determining which releases may be of immedi-
ate significance.
An individual commented that upset and maintenance reports
provide data for a more accurate emission inventory and should
be retained as an important part of the commission’s duties.
The same individual also commented that the proposal is more
difficult to understand than the current rule.
The main purpose of these rules is to clarify which unauthorized
emissions should be reported immediately and to specify what
information relating to these emissions must be recorded. All
unauthorized emissions, whether reported or not, are to be
recorded by the facility, and these records should be used by
the facility to compile its emission inventories. The new records
requirements should enhance that collection of information by
requiring the timely creation of the record.
Any added complexity associated with this proposal would come
from the determination of RQs. A period of familiarization
should pass quickly as industries generally operate using
consistent raw materials with predictable waste and known
products. It should require only a short time to determine if
a raw material, product, or waste is on the RQ list.
Section 101.1. Definitions. DuPont, TCC, Huntsman, TIP,
GATX, Petro, Exxon, Amoco, Pipeline, and HLP commented
that the definitions of "upset" and "unauthorized emission"
should be modified to make clear that they refer to releases to
the atmosphere and not in-stack concentrations. They said that
some agency staff have attempted to apply the rules to in-stack
concentrations. DuPont, TCC, TIP, GATX, Petro, Pipeline, and
Exxon commented that the term "emission limits" should be
replaced with "emission limitations" throughout the rule to be
consistent and TIP noted that it means a mass release.
The commission concurs that an "unauthorized emission" is
an actual emission to the atmosphere, and not a contained
event. The rule is directed at air emissions which would be
to the atmosphere with the potential of having effects off the
property of the owner/operator of the regulated facility and
the rule has been changed for clarity. Where emissions to
the atmosphere are measured in a stack or vent prior to
their release, and that information is reflective of the actual
emission to the atmosphere, the stack measurements should be
used. To be consistent throughout the rule, the terms "limit,"
"limitations," and "emission limits" have been changed to "air
emission limitation" and "air emission limitations" as appropriate
to foster consistency and understanding. The limitations refer
specifically to concentration, mass, mass rate, and opacity of an
air emission, which are indicators of the effect on the ambient
air. The limitations do not refer to general ground level ambient
air standards, like the standards for particulate matter in 30 TAC
§111.155, or the standard for nuisance in 30 TAC §101.4.
TMOGA, Mobil, and Pennzoil additionally stated that releases
of solids or liquids may have limited emissions to the air due to
volatility or confinement, and the term "unauthorized emission"
should be modified to clarify that, in the event of a liquid or solid
release to the environment, the upset would be limited to actual
air emissions related to the release.
The commission agrees with this comment. The rule is directed
at the actual releases of air contaminants into the ambient
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air as particulate matter, gas, or mist. To clarify the relation
of this adoption to the commission’s rules regarding spills to
the ground or water, the commission modified the language
to exclude reporting of any spill under §101.6 that is reported
under §§327.1-327.5 or 327.31, concerning Spill Prevention
and Control. This covers situations such as tank and process
equipment overfills, leaks, and ruptures where liquid or solid
material is generally dripping, pouring, or spraying to the ground
or water. The owner/operator will be required to note releases
to the air such as vaporization, blowing, or spraying of the
spill material under §327.3(d)(8) and will be required to create
the record of the upset under §101.6(b) to include only those
portions of the spill emitted to the air to obtain exemption of the
emissions under §101.11.
TMOGA, Mobil, and Pennzoil noted that the term "unauthorized
emissions" should also validate the intent of the rule with
respect to allowable emissions for facilities that do not have
such limits specified in permits, specifically facilities covered
in standard and special exemptions and those constructed
prior to adoption of the Texas Clean Air Act (TCAA) permitting
requirements and operated since that time with no modification.
Exxon commented that "unauthorized emission" should be
modified to include exemption for facilities in operation prior to
the adoption of the TCAA.
Facilities exempted from permitting by the TCAA, known as
grandfathered facilities, are subject to rules and orders of the
commission. It is important that these facilities be covered
by this rule because of the older control technologies and
equipment in use. The commission concurs with TMOGA,
Mobil, and Pennzoil and has added language concerning
emissions authorized by the TCAA that will clarify applicability of
the rule to grandfathered facilities. The allowable emissions for
these facilities are any emissions associated with the normal
operation of unmodified equipment constructed prior to the
requirement of permits under the TCAA unless modified by rules
or orders of the commission. The commission concurs with the
assertion that standard and special exemptions establish limits
for facilities.
Air Products stated that opacity upsets should be exempted
entirely to align commission regulations with federal regulations.
Alternatively, when applying the term "applicable limits" to
opacity standards, it should be clear that this not only includes
limits set in permits, but those limits in other rules of the
commission, specifically 30 TAC §111.111.
The commission disagrees that upsets based on opacity should
be exempted. The commission must be protective of visibility
and responsive to public concern over visible emissions. Appli-
cable limits are those included in permits, rules, and orders of
the commission.
EPA made the recommendation that the commission reconcile
the difference between the term "upset" and the term "mal-
function" used in Code of Federal Regulations (CFR) Title 40,
Parts 60, 61, and 63, which are incorporated into the SIP in 30
TAC §101.20. EPA stated that a relaxation of §§101.6, 101.7,
and 101.11 cannot affect the application of the federal rules.
This could lead to confusion, particularly with synthetic organic
chemical manufacturing industries.
The federal term "malfunction" would include any failure of
process or air pollution control equipment. It does not neces-
sarily mean that an unauthorized emission has occurred. Use
of the term within this adoption would have the same meaning
as the federal definition because this term was adopted into
the Texas SIP and rules of the commission. The intent of this
adoption is to reduce the number of reports that regional staff
must evaluate. The commission does not require reports on
events that do not result in unauthorized emissions, and using
the term "malfunction" as a synonym for "upset" would defeat
that intent. The commission will continue the use of the federal
term where appropriate.
Pennzoil recommended a definition for "upset" similar to the
federal definition of "emergency."
The commission does not view an upset condition as neces-
sarily being an emergency and prefers language without that
implication. Additionally, the federal definition uses the term
"avoidability," which is the standard for exemption and needs to
be separate from the defintion of "upset."
Brown suggested adding language to the definition of "upset" to
include releases initiated to protect life in the immediate area.
The commission has deleted any reference to potential cause
from the term "upset" so that it may make a separate determi-
nation of avoidability.
An individual commented that air pollution upset and main-
tenance reporting does not fit well within the CERCLA and
EPCRA requirements, as these miss hundreds of tons of re-
leases each year.
The commission does not agree with this comment, because
the rule addresses excess emissions of all significant air
contaminants from all facilities. The commission believes that
CERCLA and EPCRA provide a reasonable framework for the
reporting of unauthorized air emissions by making use of a
reporting concept already in place. The rule modifies that
framework somewhat to recognize differences in significance
of releases to air, water, or land, and to include specific air
contaminants common to large Texas industries. Additionally,
the commission believes that aligning upset and maintenance,
startup, and shutdown reporting with these federal rules will
enhance the quality and accuracy of the reports by allowing
regulated facilities to concentrate their resources on more
consistent reporting requirements.
The individual also commented that the weight percentage
content of hazardous material will be difficult for investigators to
determine, and companies will be protective of content analysis.
While investigators will not generally be responsible for deter-
mining percentage content of mixtures, the commission staff
has the technical expertise to make these types of evaluations.
The responsibility of knowing the composition of mixtures that
could potentially be released into the ambient air from a facility
belongs to the owner or operator of the facility, and this infor-
mation will be available to the commission under its regulatory
powers.
TIP and Amoco commented that the commission rules should
be no broader in scope than federal rules. Under the federal
CERCLA scheme, petroleum and petroleum fractions are ex-
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cluded from the list of hazardous substances. Additionally,
mixtures and compounds should not require speciation un-
der §§101.6, 101.7, or 101.11 unless some other law or pro-
vision requires it. Pipeline added that certain industries will
have unique requirements that should be addressed separately
and used the example of reporting natural gas releases to the
Texas Railroad Commission and the United States Department
of Transportation. Phillips added that the rule should clarify that
either a speciation can be performed or the default RQ used.
Dow, Mobil, Pennzoil, and Pipeline commented that the defini-
tion should specify that 100 pounds would be the default value
for unlisted hazardous substances not listed in 40 CFR §302.4.
The commission believes that limiting the scope of this rule by
removing petroleum fractions from the requirements would ex-
clude air contaminants that the commission is required to reg-
ulate under the TCAA. This rule is directed at all air emissions
except those specifically excluded in the definition of "unautho-
rized emission." This approach is much simpler for all facilities
regardless of their understanding of "hazardous substances,"
"solid waste," and other similar definitions associated with the
lists.
Speciation of individual air contaminant compounds is only
necessary to the extent that it provides the commission staff
sufficient information to evaluate the potential effects of a
release. Basic knowledge of the composition of a release allows
a company to use the specific reportable quantity for each
compound. The rule language has been clarified to specify that
the 100-pound default reportable quantity is for each individual
air contaminant compound that is not specifically listed in the
definition.
The commission has unique purposes for receiving upset re-
ports. These purposes include judging the necessity for moni-
toring, providing technical assistance for emergency personnel,
and informing the public. This concept is developed further in
response to a comment from Brown.
The rule language has also been modified to allow mixtures with
less than 2.0% of any unlisted compound to have a "default"
reportable quantity of 5,000 pounds, but there must be some
basic knowledge of the composition of the release.
CSWS stated that the CERCLA emergency release notification
does not apply to emissions into the air, since the statement is
made in 40 CFR §355.40(a)(2)(ii) that the section does not apply
to federally permitted releases. CSWS stated that overall, the
RQ approach does not apply well to utilities and would cause
redundant paperwork and reporting.
The CERCLA emergency release notification does apply to
emissions into the air. Federally permitted releases apply to
the air, water, or ground that are specifically authorized in
a federally enforceable permit, rule, or order. Emissions to
the air that exceed the air emission limitations in a federally
enforceable permit, rule, or order are not federally permitted and
are covered under CERCLA emergency release notification.
The RQ approach can be applied to utilities, but the commission
recognizes that utilities and other facilities with CEMS are
unique, so the rule was modified to allow a unique reporting
trigger for those facilities. Where the same information is
required for more than one purpose, a single comprehensive
record will suffice. The more immediate report may not be as
accurate or complete as the cumulative reporting requirements
of other rules and is for the purposes of determining immediate
response or review needs and informing the public. The
cumulative reports in other rules and the records required for
this rule are generally for the purpose of compliance evaluation
and planning.
TIP stated that the definition of "reportable quantity" should not
include the terms "substances" and "mixtures" as these are
not state-defined terms. As an alternative, TIP suggested that
a distinction be drawn between hazardous substances under
CERCLA and EPCRA and "air contaminants." Moreover, if
federal terms are used within the state definition, the proposal
must incorporate the federal exclusions such as petroleum and
continuous releases; otherwise, the state rule will be more
restrictive than federal requirements. Also, TIP recommended
elimination of the phrase "lowest of the quantities" as it will also
be more stringent than federal requirements.
Rather than discuss mixtures, TIP commented that the definition
should specify when speciation is and is not required. The rule
should not require speciation beyond what is otherwise required
by the chapter or federal regulations. If not changed, these
requirements place more burden on industry than the current
regulatory scheme.
The commission is not trying to duplicate federal regulations.
These rules cover significant air contaminants. The commission
agrees that the rule is directed uniquely at air contaminants
and has modified the language in the definition of "reportable
quantity" to clarify that intent. The term "lowest of the quantities"
should not be more restrictive than federal requirements for the
purpose of a reporting trigger. The term "mixture" provides the
appropriate distinction between the listed specific compounds
and mixtures of compounds. The rule language has been
modified to clarify that speciation or understanding of the
content of all mixtures that contain listed compounds and any
compounds specifically listed in permits is needed to comply
with the rule. Knowledge of the more hazardous constituents
of mixtures is logical and appropriate for the purpose of this
regulation. The current rules are more restrictive since they
require that the "compound-specific types" of emissions be
reported, which is not feasible in all cases of naturally occurring
mixtures like crude oil. This adoption uses the more general
term "compound descriptive."
DuPont, TCC, TMOGA, and Dow suggested that the definition
of "reportable quantity" be modified to include process knowl-
edge in determining constituents. TMOGA also suggested that
rule language specify that composition of releases may be de-
fined based on process knowledge or reasonable knowledge
of similar substances and does not necessarily require a spe-
ciated analysis of the particular substance. For example, ben-
zene will normally be less than 0.1% of a release by weight,
or five pounds in a 5,000-pound release. TMOGA and Amoco
recommended that mixtures be subject to a general provision
that the operator is able to justify by process knowledge, rea-
sonable estimate of composition, or otherwise that there will be
no exceedence of an RQ.
The commission agrees with this comment and has made the
appropriate change to the definition of "reportable quantity" to
clarify that common process knowledge or any prior engineering
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analysis or testing could be used in determining the reportable
quantity. A test for concentration of the released air contami-
nants is generally not practical and often not possible and this
adoption does not require such a test. The commission agrees
the use of process knowledge to determine the exceedence of
an RQ is reasonable.
DuPont, TMOGA, TCC, AEA, Huntsman, GATX, Petro, Phillips,
Mobil, LCR, Exxon, and Amoco commented that the default RQ
of 100 pounds is overly conservative. The commenters further
stated that the intent of the federal program is to capture all
compounds that constitute a known or suspected threat, and
the default RQ of 100 pounds does not take into account the
degree of hazard posed by the substance. Air contaminants
not on the federal lists should, by definition, be less threatening
than those on the list. It is overly restrictive to have a default
RQ lower than that established for substances deemed more
hazardous by EPA. The default value for non-listed compounds
should be 1,000 pounds. TIP and Exxon agreed that the intent
of the default RQ in the proposal is to cover substances not
already on CERCLA, EPCRA, or TNRCC lists; therefore, the
default substances should be less hazardous. They suggested
a default value of 5,000 pounds.
The commission believes that a default RQ of 100 pounds is
appropriate for the significant number of potentially hazardous
air contaminant compounds that are not listed, such as dimethyl
sulfide. This is an example of a substance that might not be
hazardous under the solid waste regulation tests for hazardous
substances. The commission recognizes the unnecessary
restriction of applying a single RQ to all situations and has
made some accommodation for facilities using CEMS where the
emissions are directly measured. The commission added RQ
values, and eliminated the need for RQ evaluation where a spill
or discharge is reported under spill rules. After implementation
of the rule, the commission will initiate appropriate rulemaking
if it finds that some compounds or mixtures warrant higher or
lower RQs.
Monsanto commented that "one size fits all" rulemaking does
not work, and the executive director should have the authority
to set limits other than those in the definition of "reportable
quantity" when there is showing of good cause.
The RQ for a substance should be viewed as a trigger that,
when reached, requires a report to the commission. The
commission agrees with the concept of flexibility within the
rules, but the flexibility lies in the method of meeting standards
and not the standard itself. This rule does provide flexibility in
managing and reporting unauthorized emissions from upset and
maintenance events. For example, the rule does not specify
an upset reporting method. Additionally, the commission has
included a method for establishing an alternate RQ for facilities
meeting specific equipment requirements.
TMOGA agreed with the concept of RQs as reporting triggers,
and that many upset and maintenance activities are not of
sufficient magnitude for immediate reporting. TMOGA recom-
mended that the definition of "reportable quantity" be modified
to clarify that the CERCLA list is for hazardous substances and
the EPCRA list is for extremely hazardous substances. It also
suggested that the following be added to the 5,000-pound de-
fault RQ: natural gas, crude oil, condensate, natural gas liquids,
and liquefied natural gas; emissions from process streams that
do not contain any listed CERCLA hazardous substance; and
other substances that do not contain a reportable quantity of
a substance whose RQ is determinable by the hazardous sub-
stance list. Pennzoil suggested an RQ for natural gas of one
million cubic feet.
The commission agrees that the CERCLA and EPCRA lists
are of hazardous and extremely hazardous substances respec-
tively, but the terms were not included in the definition to help
distinguish this rule as being directed specifically at air contam-
inants. The commission agrees that a reportable quantity for
natural gas and emissions evolved or stripped from crude oil
and condensate separated from natural gas in the production
process should be 5,000 pounds, with the exception of hydro-
gen sulfide and mercaptan fractions of the emission which must
be evaluated with respect to their 100-pound RQ. The commis-
sion has not used a volume for the RQ of a gas primarily be-
cause the mass contained in that volume will vary according to
temperature and pressure and the designation by mass is con-
sistent with other RQ measurements.
Solvay suggested that isobutane be added to the list of 5,000-
pound default RQ substances, as this would simplify reporting
for polyethylene manufacturers. Exxon also stated that the RQ
for butane should be modified to make a distinction between
two types of butane, iso-butane and normal butane, each of
which will have an RQ of 5,000 pounds.
The commission agrees that isobutane should be added to the
list with normal butane, as their effects are similar and the
compound is common to Texas industry. The rule language
has been changed accordingly. The RQ for butane remains at
5,000 pounds as proposed.
Air Products noted that the rule should clearly state that
reportable quantities are those quantities above an applicable
emission limit so the RQ definition is aligned with federal
definitions. For example, a source with a pound per hour
emission limit (24 pounds per 24 hours) would not reach an RQ
until 124 pounds had been reached or exceeded in a 24-hour
period, provided that 100 pounds is the CERCLA RQ. CSWS
also suggested that the proposal clarify the intent of the opacity
RQ. For example, if the opacity limit of a source is 20%, any six-
minute period at 35% or above would be an RQ. Southwestern
recommended that the commission establish clear minimum
reporting conditions for opacity rather than a simple percentage,
and apply the requirement to releases to the atmosphere and
not just the conditions within the stack or vent.
Air Products’ interpretation of the adoption is correct, but
incomplete in the analysis of the amount of emissions that
would trigger a report. The RQ is not subject to a 24-hour
accumulation exclusively. For example, in the commenter’s
scenario, if a source in upset releases 100 pounds over its
allowable emission rate in any period short of 24 hours, the
event is reportable. Continuing the example, 101 pounds in a
one-hour release or 102 pounds in a two-hour release, would
also be reportable. The example given by CSWS is also correct
if the facility does not have any other more restrictive limitations.
The rule is directed at emissions which would be released
to the atmosphere. Where emissions to the atmosphere are
measured in a stack or vent just prior to their release, as in a
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CEMS, the commission assumes this is a measurement of the
release to the atmosphere. Opacity is a recognized standard
for describing smoke plumes and is expressed in percentage
of light blocked. An increase of 15% additional light blocked
by a plume is generally noticeable and is a logical amount
to serve as an RQ. The opacity RQ is a substantial and very
observable change in visible emissions, which routinely causes
public concern.
EPA commented that the definition of "reportable upset" should
be modified to include any emission of air contaminants equal
to or in excess of any allowable limit in any permit or rule.
The intent of this rule is to reduce the number of reports of
unauthorized emissions that are not immediately harmful, so the
commission may better use its short- and long-term resources.
The suggestion to set a reportable upset as any amount equal
to or in excess of limits in permits or rules is in direct conflict
with this concept. Additionally, an emission in excess of any
operating limit in a permit or rule is not necessarily an upset.
HCPCD stated that the proposal does not take into account
episodes that may have potential negative off-site impacts.
Substances with low odor thresholds, dust, or particulate may
have immediate effects off-site. The definition for reportable
upsets should include the phrase "which will or may tend
to negatively impact off-site structures containing sensitive
receptors." This would cover episodes that may cause an
immediate impact to nearby residents.
All emissions, regardless of magnitude or nature, have a po-
tential for off-site effects. These amendments seek to bal-
ance the potential for impact and need for immediate response
with the responsible use of the commission’s limited resources.
The commission believes that the suggested language would
broaden the scope of the adoption and be difficult to interpret.
Episodes that the commenter has referenced can be effectively
handled through complaints and investigations.
General Reporting and Recordkeeping. Sierra expressed
concerns of potential abuse by grandfathered sources and
agency failure to pursue aggressive investigation and enforce-
ment. Sierra suggested requiring companies to identify whether
excess emissions were from grandfathered or permitted fa-
cilities, an investigation of grandfather source reporting, and
strengthening of the nuisance prohibition and public health pro-
tection under the proposed rules. An individual also suggested
that the proposal did not adequately address grandfathered
sources.
The commission does not agree that there is a lack of investiga-
tion or enforcement and believes the adopted rules will enhance
those efforts by improving resource allocation. Grandfathered
facilities have been specifically considered under the require-
ments of this adoption and the unique circumstances of each
facility can be properly evaluated with the new requirement for
records. The prohibition against nuisances during upsets and
maintenance, startup, and shutdown remains intact through ap-
plication of §101.11(f). A change in the definition or interpreta-
tion of the term "nuisance" is beyond the scope of this rulemak-
ing.
Brown desired that the commission retain the option of allowing
source owners to report all events.
The commission would prefer the use of the RQ values to limit
the information staff is required to evaluate immediately upon
notification. However, the commission does not intend to limit
what the regulated community may report. Reporting all events
would not be a violation of the rule.
CPS, AECT, CSWS, HLP, TUS, and Phillips commented that
electric utilities make extensive use of CEMS and currently re-
port excess emissions to EPA under the New Source Perfor-
mance Standards (NSPS). These reports are also submitted
quarterly to the commission. Because CERCLA and EPCRA
do not require utilities to report upsets to EPA, the RQ ap-
proach will require additional analysis and does not eliminate
duplicate or unnecessary reporting for utilities. They suggested
exempting facilities that are currently required to report excess
emissions under NSPS, acid rain, or other programs that re-
quire periodic reports. These commenters argue that there is
no imminent danger from electric utility upsets.
The use of CEMS defines a unique subset of sources where
there is direct and continuous facility knowledge of emissions.
This creates the possibility of operating a source at or near its
regulatory limit where minor control or raw material changes can
cause exceedences of regulatory limits that are usually noted
on a recording device. CEMS provide a simple and reliable
measure of emissions from which exceedances of an RQ can
be immediately known with accuracy and precision. All other
releases are an estimate based on parameters that are mea-
sured and other process and emission knowledge. The facilities
with CEMS are generally the most significant individual sources
of air pollution in the state. The reporting under the proposed
rule is not duplicative in purpose with federally mandated quar-
terly and semiannual reporting requirements. The purpose of
the immediate report is to provide reasonable and timely public
information and effectively use short-term resources to evaluate
and potentially take actions to mitigate unauthorized emissions
or their effects during an event. The quarterly and semiannual
reporting in the standards are generally for compliance evalua-
tion and future planning purposes.
To provide a more appropriate reporting trigger for major
sources using CEMS, the commission has revised the definition
of RQ to allow these sources to request a unique reporting
trigger based on a screening model. The commission may
also consider other factors to determine this facility specific
RQ such as tall stacks to promote good dispersion and other
physical plant configurations. The commission recognizes that
emissions from utility and other boilers consist primarily of
carbon dioxide, nitrogen oxides, water, and small amounts of
carbon monoxide and are not acutely harmful if unconfined. The
rule language has been modified to limit reportable quantities for
boilers to opacity and recordkeeping to that currently required
under federal reporting programs.
Brown stated that the exception from reporting upsets and
reporting of upsets due to maintenance, start-up, or shutdown
be extended to any facility currently reporting under any other
reporting or recordkeeping regime. This requirement should
also be eliminated for those facilities with direct reporting to
the commission by telemetry to encourage the installation of
these systems. Brown stated that significant events warranting
immediate public notification do not justify immediate reporting
to the commission. Such events are rare and are likely to be
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picked up by other reporting requirements (CERCLA/EPCRA).
Finally, even if the reports were not legally compelled, after
years of mutual experience with the commission, the regulated
community understands the value of immediately reporting
significant events. Should the commission find in a particular
case that a company lacks that appreciation, the agency has
other tools to achieve the desired result.
The amendments do not specify a method for upset reporting.
If a facility has a direct telemetry link to the appropriate com-
mission regional office, a report with the required information
transmitted through that link can satisfy the requirements of the
rules.
The commission disagrees with the commenter that immediate
reports to the commission concerning upsets are not warranted.
The commission needs to know of events that may affect pub-
lic health and the environment or events that may continue for
an extended period of time. The regional offices use upset in-
formation to make a judgment on the necessity of organizing
monitoring for large or long duration events, provide technical
assistance for emergency personnel, or establish limits for on-
going events. Additionally, the public and other regulatory or
emergency agencies expect the regional offices to be informed
about excess emissions from facilities under the commission’s
regulation so the situation may be objectively monitored. Imme-
diate reporting under these rules serves unique purposes not
covered in other regulations. The commission also believes
that regulated facilities should not overlook the beneficial public
perception gained from timely upset reporting.
Through their enforcement and inspection activities, the re-
gional offices are most familiar with the processes and materials
used at facilities in their geographic area which are subject to
upset reporting. This makes them a logical central source of
information for upset reports. Finally, by filing an immediate
upset report, facilities receive protection from enforcement for
unauthorized emissions that were unavoidable. The commis-
sion acknowledges that many facilities report activities of po-
tential off-site effect regardless of their legal obligation to do so,
but for regulatory consistency the requirement to report must
be codified.
DuPont, Monsanto, Southwestern, TCC, AEA , Huntsman, TIP,
GATX, Petro, Alcoa, and Mobil stated that the commission
should recognize that different industries will have unique
situations and made the following specific comments. The
proposed rules should be viewed as "default" rules that apply
in most situations, but do not preclude a company from being
able to establish an alternative reporting mechanism as allowed
in the Spill Rules (§327.3(j)). Industry sectors should be
given the ability to negotiate separate reporting requirements
where the unique situation of the industry is taken into account
(tall stacks, CEMS, different contaminants). Additionally, they
state that many regulatory programs (such as NSPS) and
permit provisions identify time frames for reporting excess
emissions and note that these source specific requirements
were developed after consideration of source specific factors
such as type of emissions, type of monitoring, and source
type and should supersede the upset reporting requirements
in Chapter 101. This would also eliminate duplicate reporting
requirements.
The amended rules are flexible in that they simply require
notification. This is typically a simple phone call or facsimile
transmission and it does not prohibit other mechanisms of
notification, as long as they are timely and informative as
required by the rules.
The resources necessary to evaluate all the possible unique
circumstances that could arise from upsets with respect to
each facility and the number of facilities in the state make it
impractical for the commission to negotiate separate reporting
requirements for each facility. Only facilities that can precisely
measure their emissions through a CEMS have been given an
option to use a unique trigger. The purpose of these rules is
unique as compared to NSPS and permit provisions, which are
generally designed to enhance evaluation of compliance with
the limitations.
TMOGA and Exxon requested additional guidance on who
was to receive upset and maintenance reports if the regional
office cannot be contacted and Brown wanted the commission
to confirm that any form of upset notification is acceptable.
TMOGA and Mobil requested that the commission create a
reporting format that covers multimedia impacts.
The method of notification is flexible, allowing any reliable form
of transmittal that can deliver the required information, such as
telephone, facsimile, or electronic mail. An optional form for
both spill and air upset, maintenance, startup, and shutdown
will be available upon adoption.
Exxon suggested that the commission address the issue of
revising or adding RQs as the agency and the regulated
community gain experience with the rules. Future guidance
or rulemaking should establish a mechanism for regulated
industries to propose an alternate reporting plan.
The commission intends that additional compounds may be
added to the RQ list through rulemaking as the commission
and industry gain experience using the reporting methods in this
adoption. Similarly, substances may also be removed or RQs
modified. While the commission has provided reporting flexi-
bility with this adoption and believes reporting trigger amounts
should remain consistent for all industries, it will remain open
for possible future amendments to reporting procedures.
TMOGA, DuPont, TCC, CPS, Dow, LCR, TIP, GATX, Petro,
AECT, Phillips, CSWS, Alcoa, Exxon, Amoco, TUS, and HLP
stated that the commission should remove the requirement to
report volumetric flow rate in the event of an upset based on
opacity alone. It may be impossible to determine with any
meaningful accuracy and opacity can vary from the start of the
event until the end. Since the RQs are stated as a release
over a 24-hour period, there is no flow rate associated with the
releases. The more important question is the duration of the
event. CPS added the comment that units equipped with flow
monitors would require a software modification to accommodate
shorter periods of time than those presently required by CEM
regulations. TIP, CSWS, and Alcoa added that there is no direct
correlation between opacity and particulate emissions.
The commission agrees with these comments and has adjusted
the rule language to remove the requirement to report flow rate.
In related comments concerning opacity, Formosa noted that it
is difficult to estimate an exceeded opacity limit and suggested
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that only the opacity limit be reported. Formosa further stated
that the proposal does not provide any regulatory relief for
facilities using flares with a "no visible emissions" requirement.
It provided the example where flares are limited to five minutes
of visible emissions during any consecutive two hours. Formosa
further noted that the determination of compliance of these
flares requires an observer trained in opacity observations and
suggested that the opacity standard should be duration as well
as opacity driven.
The commission desires the best estimate of the actual opacity.
The commission agrees that opacity evaluation requires equip-
ment or training and understands that all facilities do not have
an opacity monitor or a certified opacity reader available. Ob-
servation of visible emissions does not require certification. If
no certified reader is available, reports of any visible emission
along with any descriptions of the plume are acceptable.
With respect to the commenter’s example, flares with a "no
visible emissions" requirement are restricted to five minutes
of visible emissions in any consecutive two-hour period, as
required by 40 CFR Appendix A, Method 22. Therefore, no
upset has occurred until that requirement, which includes the
exempt period has been exceeded. The upset would not be
required to be reported until the flare had five minutes of visible
emissions followed by a consecutive six-minute period where
the opacity reached 15%. The duration, six minutes, is included
in the RQ.
TMOGA, Amoco, Clark, and Pennzoil recommend that non-
reportable upsets are, by definition, insignificant, and do not
contravene the intent of the TCAA. They stated that insignifi-
cant upsets, which are those below an RQ, are consistent with
the TCAA and should be exempted from recordkeeping require-
ments. Pipeline agreed and believes that the concept of not
contravening the TCAA should be incorporated into the defini-
tion of "major upset." The commenters wish to retain the term
"major upset" and add to it releases initiated to protect life in
the immediate area.
Valero, Phillips, and Mobil stated that recordkeeping require-
ments should be applied to reportable upsets only. Phillips em-
phasized its belief that keeping records on non-reportable up-
sets and all maintenance is unduly burdensome, and no clear
environmental benefit has been demonstrated by keeping these
records.
Clark and Exxon added the comment that separate documents
for non-reportable upsets in §101.6(b) should not be required,
as these reports are currently required in the compilation of
annual emission inventories required in §101.10(a).
The commission does not agree that non-reportable unautho-
rized emissions are insignificant. The primary purpose of re-
porting is to allow the agency to determine if it should become
involved in the response to, or management of, the upset con-
dition and to help inform the public. The RQ concept defines
when an immediate report of unauthorized emissions is required
based in part on the potential for immediate effect. The record-
keeping allows exemption of unauthorized emissions. The com-
mission believes that this clarification is valuable and seeks
to avoid inconsistent interpretations of the terms "major upset"
and "contravenes the intent of the TCAA." Recordkeeping is re-
quired for all unauthorized emissions to assure that the facility
has addressed the cause. The rule does not require separate
documents for non-reportable upsets. Facilities may use com-
mon documentation for non-reportable upsets and emission in-
ventory records.
Mobil suggested different requirements for attainment and
nonattainment areas.
The commission does not agree with this comment. Reports
and data on unauthorized emissions fill a unique purpose as
stated in response to the comment from Brown concerning the
commission’s need for upset reports.
TIP, GATX, and Amoco are concerned that the term "compound
descriptive" as used in §101.6 will leave the regulated commu-
nity confused as to the type of information the commission ex-
pects in upset notifications. Moreover, the term "expected to
be released" as used in §101.6 broadens the scope of the rule
without providing a basis for the expansion. The commission’s
spill rules require only an estimate of the quantity "discharged
or spilled." The commenters suggested language that states
"the type of air contaminant released during the upset." They
also believe the rules should allow facilities to send in follow-up
reports documenting that no upset has occurred if an internal
investigation reveals such. Similarly, Exxon stated that cor-
rections to records should be allowed to cover circumstances
where an RQ was reported, but later found that the emissions
did not actually reach RQ value.
The commission has retained the use of the term "compound
descriptive" in this adoption. The term "compound descriptive"
is used to ensure that overly simple type descriptions like
VOC and PM are not used since they do not address the
true chemical nature of the release. The term also provides
relief from the current requirement to provide compound specific
information.
The concept of "expected to be released" refers to ongoing sit-
uations where the upset has not been controlled and projection
is warranted so the commission staff can better evaluate the
event. There is no limitation on follow-up reports indicating that
an upset did not occur, and both the initial report and the cor-
recting report will be retained.
Huntsman supports the notification process in §101.6(a)(2)(E),
(3), and (b), and believes that the internal record of an event
should be the definitive record of the upset, not the initial report.
The commission agrees, and believes that this applies to the
notification and records for maintenance, startup, and shutdown
as well. The owner/operator of the regulated facility will be held
accountable for making a responsible and timely report, but the
record developed in the two weeks subsequent to the initial
report allows for evaluation of information unavailable at the
time of the initial report.
An individual stated that the proposal does not reduce the
number of records industry must maintain, but does prevent
public access to these records.
The amended rules reduce the number of records the agency
will have to evaluate for more immediate response needs and
improves the records the agency will have to review during
periodic and spot investigations of a facility. The public will
still have access to all federally mandated reporting, such
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as the toxic release inventory (TRI) and the enhanced state
information from the annual emission inventories, permits, and
all investigations.
The individual commenter stated that this proposal should not
have the purpose of limiting reports of potential air pollution,
and that facilities should maintain upset maintenance reports
for five years. The individual stated that two years is too short
a period.
The commission believes that it is appropriate and necessary to
limit upset reports to those with higher potential for immediate
effects. The potential for air pollution could be virtually infinite
and it is not a productive use of the state’s limited resources
to receive immediate reports on all unauthorized emissions
regardless of size.
The commission agrees with the commenter that extending the
record retention time to five years is an important adjustment
of the rule for several reasons. Five years will allow a more
appropriate perspective and comparison period for evaluating
control of the frequency and magnitude of these events, which
will allow the commission staff to consider the regulated facilities
trends. The five-year retention period should assure an
evaluation of the effect of a facility’s planned shutdowns for
major maintenance and their effect on upset, maintenance,
startup, and shutdown events for most facilities. The five-year
retention period will also significantly enhance the staff’s ability
to assure compliance at the facilities that are inspected less
frequently. The commission is extending the record retention
period.
EPA recommended that the commission require submission
of a written report of all reportable upsets within two weeks
after an event, and a written summary of all upsets and
unauthorized emissions due to maintenance, shutdowns, and
start-ups quarterly containing the information required in §101.6
and §101.7 respectively.
The commission does not believe that the duplication and
maintenance of the record at the state and local offices is a
productive use of resources. The analysis of the record at
the facility provides the improved perspective of being able to
see the physical equipment and consider additional information
such as operator logs and maintenance records that would only
be available at the facility. In most cases where reports are
submitted, such as the federally required quarterly reports for 40
CFR 60, regarding NSPS, the commission staff has found that
a detailed review of reports is not performed until an inspection
is conducted.
Phillips suggested that the rules should allow the keeping of
records at an alternate location upon approval by the agency
even if the site is manned.
The commission does not agree. The record should be
maintained at the site, if routinely staffed, to simplify the logistics
of commission staff review during inspection.
Section 101.6. Upset Reporting and Recordkeeping Re-
quirements. TMOGA, DuPont, Southwestern, TCC, Hunts-
man, TIP, GATX, Petro, CPS, Valero, Exxon, and Pipeline
stated that the language of §101.6 should be modified to make
the outer time limit for the reporting of an upset "...not later than
24 hours after the discovery of a reportable upset...." Since the
RQ is based on a 24-hour period, it may be impossible to cal-
culate and phone in a report within 24 hours of the discovery
of an upset. Brown suggested eliminating the 24-hour require-
ment and using the condition "as soon as practicable."
The commission believes 24 hours is a reasonable limit for a
timely and useful report of an upset and prefers that a company
report what they know if they are having difficulty calculating
the amount of an emission. The proposed language reflects
the commission’s intent that the clock starts upon discovery of
the upset and not at some indefinite time in the future when a
company might perform a calculation of emissions.
CPS, AECT, CSWS, HLP, and TUS commented that reporting
within 24 hours is a significant change and an increase in
the regulatory burden, as utilities are not currently required to
make these reports under the CERCLA/EPCRA requirements.
They suggested modifying the language of §101.6(a)(1) that
would allow reporting of upsets within two business days for
substances likely to originate from electric utilities. This would
eliminate the difficulty in informing the appropriate agency of a
benign release, as commission offices normally close at 5:00
p.m. and holidays and weekends, frequently leaving no one to
receive the upset report.
Alternatively, an individual objected to the use of the phrase "as
soon as practicable," as it is meaningless, and commented that
24 hours is too long a period in which to report an upset.
The commission believes that this reporting requirement is not
an increase in regulatory burden because the current rule re-
quires reporting of these events as soon as possible. Adoption
of these rules reduces the current reporting requirements, pro-
motes consistency in reporting, promotes the reporting of more
meaningful information to the agency to use in decision-making,
and assures valuable on-site information concerning facility op-
eration. The regional offices are adjusting their procedures to
evaluate reports on holidays and weekends. The commission
has modified the rules to allow a unique trigger for reporting
when the facility uses a CEMS, but the timing of the notifica-
tion will remain the same. As stated earlier, the commission
believes that 24 hours is the outside time in which an upset re-
port can be submitted and still be useful. The phrase "as soon
as practicable" indicates that the commission expects upset re-
porting to be a priority with a facility after stabilizing the upset.
TIP, GATX, and Petro commented that the commission should
clarify that the information for a reportable upset notification
under §101.6(a)(2) satisfies the requirements of §101.6(b) once
the additional information and corrective actions to eliminate the
upset and minimize emissions, required by subsection (b), have
been added to the report.
The information required under §106.6(a)(2) and (b) may not
be the same, due to unknowns. For example: a company
might have a pressure relief valve on a large reactor stuck
partially open allowing an obviously reportable quantity to be
released. The company calls the regional office and a local
program and indicates in the notification that it may take as
long as 24 hours to repair the valve with a worst case release
of 20,000 pounds of butane. The procedure takes 12 hours,
15,000 pounds of butane is released, and the company is not
requested to provide additional or more detailed information.
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The record should correct the notification to reflect the actual
duration of the event and estimated emissions.
The information requirement is the same, but the data should
reflect any enhanced or improved information developed by the
company after the initial notification or unknown to the company
at the time of the initial notification.
TIP, GATX, Petro, and Exxon believe that the cause of all
upsets cannot be identified as required by §101.6(b), but the
upset should still be excusable if the conditions of §101.11 are
met, because appropriate corrective action was taken and the
event was not reasonably avoidable.
Reasonable avoidability is difficult to establish when the cause
is not known. Some explanation is required. The commission
believes that the owner/operator should provide a record of what
was reviewed.
HCPCD commented that §101.6(a) should include the words
"the corrective action taken to eliminate the upset and/or
minimize the emissions."
The commission agrees that reporting of the corrective action
and emission minimization efforts would be valuable in the
analysis of the report and decisions on agency action. The
requirement has been added to the list of report items.
HCPCD also stated that §101.6(a)(3) and (c) should include the
phrase "or any local air pollution control agency."
The suggested language has been added to the rule because
many local programs have been delegated authority to investi-
gate facilities for violation of state rules. These local programs
may be the primary investigation organization for significant up-
sets.
Section 101.7. Maintenance, Start-up and Shutdown Re-
porting, Recordkeeping, and Operational Requirements.
EPA commented that the following terms used in §101.7 should
be defined: "normal facility operations," "emission capture
equipment," and "emission abatement equipment." There are
definitions for "capture system," "control devices," and "control
equipment" in the SIP.
The commission believes that these very general terms are
sufficiently understood and that definitions in this adoption
are not necessary. However, if misunderstandings occur, the
commission will reconsider this position.
An individual commented that the commission should eliminate
the word "capable" from §101.7(a).
The commission concurs, and has removed the words "capable
of" from the rule. The intent of the rule is to mandate compliance
with the air emission limitations, not just the possibility of
compliance.
TMOGA, CSWS, and LCR stated that the commission should
remove the requirement for ten days’ notice prior to mainte-
nance, shut-down, or start-up, and 24 hours would be more
reasonable. Formosa and Alcoa added that there are certain
circumstances where prior notification of maintenance, start-up,
or shutdowns is not practical, for example, a start-up that results
in an upset would be shutdown immediately. Amoco supported
the "as soon as practicable" provision of reporting exceedences
of RQs during maintenance, but did not want the limitation of
prior notice.
The commission does not agree and believes the advance no-
tice provides the commission staff reasonable time to determine
if the emissions can or should be limited. If advance notice can-
not be given, the event is considered an upset under the rule,
which provides a logical line between upsets and maintenance
startup and shutdown events.
Huntsman stated that the proposal should not apply the term
"reportable upset" to emissions in excess of an RQ released
during start-up, maintenance, or shutdowns. Section 101.7(b)
should be modified to recognize the difference between "upsets"
and "start-ups, maintenance, and shutdowns." Amoco also
suggested that maintenance activities that are not expected to,
but do, exceed an RQ should be reported but be eligible for
exemption if emissions are minimized to the extent possible.
Similarly, TIP, GATX, Petro, and Brown commented that the
practical effect of §101.7(b) would be to encourage companies
to report all maintenance, start-up, and shutdowns regardless
of their potential for excess emissions in order to avoid a
demonstration that the event was "unavoidable" to be exempt
under §101.11(a). If notice is not given, excess emissions will
pull the facility into §101.6 and require a demonstration that
the emissions were unavoidable. This goes against the stated
intent of the rule to reduce the number of required reports to
the commission.
The commission disagrees with the comment. The prior notice
provides an appropriate dividing line for the events and the
standard of unavoidability should apply to events that the
commission cannot consider in advance of their occurrence.
The commission does not require that all maintenance, start-
up, and shutdown events be reported, but the rule does not
prohibit this.
Amoco stated that the commission should not set emission
limits for maintenance, start-up, and shutdown and instead
should let best operating practices provide minimization of
emissions. HLP concurred, stating that the priority in these
cases should be the return to normal operation instead of
notifying the commission.
In response to Brown, the commission stated its reasons
for receiving upset reports. These same reasons apply to
anticipated events where a facility will exceed its authorized
emission limit during maintenance, start-up, and shutdown. The
commission agrees with the idea that the priority of the facility
should be a quick return to production operations. However,
notification to the commission of anticipated excess emissions
will take a short amount of time and should not affect the time
required for a facility to resume normal operations.
Monsanto recommended that the commission relocate the
following sentence in §101.7(b) to a separate subparagraph
for clarity and because it does not fit with the subject matter:
"...Any maintenance, start-up, or shutdown which results in an
unexpected unauthorized emission that equals or exceeds the
reportable quantity shall be considered an upset and subject to
§101.6 of this title...."
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Similarly, Phillips stated that the structure of §101.7(b) should
be modified to make clear that reporting is required in advance
of maintenance where excess emissions are expected.
The commission believes that the meaning is sufficiently clear
to ensure that all unauthorized emissions that exceed an RQ
will be reported in a timely manner. The requirement to
report maintenance, start-up, and shutdown under §101.6 is
linked to the requirements in §101.7(b), which clearly state that
maintenance should be reported at least ten days in advance if
it is expected to cause unauthorized emissions.
Amoco stated that written records should not be required for
maintenance when exceedence of an RQ is not expected.
The commission uses records of unauthorized emissions to an-
alyze trends, identify processes and equipment that have reg-
ular problems, and provide a perspective for potential enforce-
ment. To provide meaningful information, these records must
be a complete as possible. For these reasons, the commis-
sion requires records of all unauthorized emissions from main-
tenance, start-up, or shutdowns regardless of whether the emis-
sions exceed an RQ.
Formosa commented that the General Provisions of 40 CFR
Part 63 and the Hazardous Organic National Emission Stan-
dards for Hazardous Air Pollutants require affected facilities
to develop a start-up, shutdown, and maintenance plan. The
plan’s purpose is to document how a facility will do its reason-
able best to maintain compliance with standards during these
events. If the plan is not followed, a report is due to EPA within
two working days. Formosa stated that this should be an ac-
ceptable report to the commission for upset reporting purposes.
In response to Brown, the commission stated its reasons for
requiring timely reports of unauthorized emissions that exceed
an RQ. The information associated with the federal report
will have relevant information for the record to support an
exemption.
Section 101.11. Exemptions from Rules and Regulations.
All commenters with the exception of EPA, Sierra Club, and
an individual supported the concept of automatic exemption for
properly reported events.
The exemption is not automatic. There are standards that must
be met to qualify for the exemption. Removal of the requirement
for a definitive action by the executive director reflects current
agency practice and leaves the agency resources directed at
pursuing upset and startup, shutdown, and maintenance events
that do not meet the standards. Substantial resources would be
required to produce exemption approvals of all the unauthorized
emissions that meet the standards with no public benefit.
Brown commented that reporting requirements should be sep-
arated from the conditions that would qualify for exemption of
excess emissions. Because the excess emissions would be in
effect automatically excused if not "reasonably avoidable" and
"appropriate corrective actions" were taken, the necessity of the
report is eliminated.
Connection of the exemption to the event reporting and record-
keeping requirements is essential to the integrity of the rule.
Compliance with reporting and recordkeeping requirements is
dramatically enhanced by tying the benefit of exemption to the
requirements. This concept provides additional justification for
not requiring all unauthorized emission events to be reported,
by ensuring that quality records will be created and maintained
in a timely manner.
EPA commented that its policy/guidance opposes a standard
exemption from compliance if certain conditions are met, and
requires each exceedence to be individually reviewed. It
recommended that the proposal make clear that the executive
director will have the ultimate authority to decide if these
conditions have been met. Section 101.11(b), which allows for
automatic exemption, appears to contradict §101.7(d), which
allows the executive director to exempt emissions due to
maintenance, start-up, or shutdown on a case-by-case basis.
As previously stated, the exemption for unauthorized emissions
is not automatic. Specific information must be included in
the report of the upset in order to claim an exemption. This
information includes the cause of the upset and actions taken
to correct it and reduce emissions. The executive director,
acting through the staff, retains the authority to request a
full technical evaluation of the event. Additionally, the upset
must meet the criteria of "not being reasonably avoidable" and
"appropriate corrective actions taken as soon as practicable."
The commission acknowledges that each and every upset will
not be questioned under these criteria, but all upsets will be
reviewed. The larger events or those of extended duration will
be subject to closer examination.
Under §101.7(d), the executive director may set emission limits
for start-up, maintenance, or shutdown episodes. Again, this is
discretionary authority that will not be exercised in every case;
only the larger or longer duration events are likely to be subject
to this subsection. However, any exemption claimed under
§101.11 is based on meeting all the requirements of §101.7,
including those requirements that are exercised at the executive
director’s discretion.
Air Products believes that the proposal should also exempt
operating conditions which are used to monitor or control
emissions. An upset condition will often make it impossible
to meet these operating conditions, and the conditions should
be eligible for exemption to prevent excess emissions being
exempted, but the deviation from permitted operating conditions
would be a violation.
One of the purposes of this adoption is to reduce the number
of immediate upset reports that the staff will have to evaluate.
Requiring reports on deviations from facility operating parame-
ters when they do not cause unauthorized emissions would de-
feat the purpose of reducing reports. The commission expects
that facilities will monitor operating conditions for their effect on
emissions, but does not require or expect a report when the op-
erating conditions waiver with no effect on emissions or result
in emissions below an RQ.
The adopted rules are directed at the exemption of unauthorized
emissions during upset, maintenance, startup, and shutdown.
Operating parameters are still subject to potential violation
and enforcement under permit conditions and other applicable
rules. An exemption of operating parameters could lead to an
inappropriate relaxation of standards.
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TIP, GATX, and Petro expressed concern over statements in
the preamble that refer to factors to consider in determining
"reasonable avoidability." Commission staff at local offices may
not be qualified to determine negligence, which is a legal
term generally determined by a judge or jury. Similarly, the
staff may not be well versed in a particular engineering skill
for an industry to evaluate "good engineering practice." The
commenters recommended that the preamble clarify that this list
represents examples and not the set of criteria for the judgment
of engineering practices.
The commission clarifies that the factors listed in the pream-
ble (presence of negligence, good engineering practice, repe-
tition of similar upsets) are examples of what the commission
may consider in determining whether an upset was reasonably
avoidable. These examples are not intended to be an exclu-
sive list of what information will be considered in making such
a determination. Commission staff is required to exercise judg-
ment when investigating upsets to determine whether violations
have occurred. Any information regarding what constitutes "rea-
sonably avoidable" and "appropriate corrective action" that the
owner or operator may provide to the commission may be con-
sidered by staff in their evaluation of the matter. Alleged vio-
lators not qualifying for an exemption have the opportunity to
respond to any notice of violation, and can further present their
case in hearing and through the judicial process.
Similarly, Huntsman stated that the terms "reasonably avoid-
able" and "appropriate corrective action" in §101.11 are vague
and subject to differing interpretations by the commission and
the facility. This would place in doubt the issue of whether or
not emissions are exempt. In order to clarify when upset emis-
sions have been automatically exempted, a paragraph should
be added to §101.11 that allows the commission 30 days to
challenge the report. This concept should also be applied to
confirmation of the exemption provided for in the proposed
§101.7.
The commission does not agree that a 30-day limit to challenge
a report is appropriate. Like other agency standards found in
rules promulgated under the TCAA, there are no time limits
associated with agency determinations of violations of these
rules. In many cases, it would also be inappropriate to
determine compliance with the exemption standards until the
non-reportable events are evaluated to ensure the claim of
unavoidability and the appropriateness of the corrective action.
TMOGA, Mobil, and Pennzoil requested clarification in
§101.11(a) and (b) that upset emissions are exempt from air
emission limits set by "permit, rule, or order of the commis-
sion," including grandfathered limits and limits set by standard
exemptions.
The commission agrees, and has clarified the rule to include
grandfathered limits by reference to emissions authorized by
the TCAA.
HCPCD recommended that §101.11(a) and (b) should include
the phrase "after consultation with appropriate local agencies."
Sierra and an individual argued that the phrases "reasonably
avoidable" and "not reasonably avoidable" are vague and
recommended that local agencies be retained in the reporting
loop and that the commission consult with local agencies to
determine avoidability.
The commission does not agree. The exemption is allowed
if the event meets the standards of §101.7 and minimizing
emissions to the extent practicable. Where a local program has
jurisdiction to enforce the state rules, that program may enforce
this standard.
Brown commented that §101.11(a) and (b) should be revised
to state that upsets and maintenance "are deemed to be
in compliance with emission limits" rather than "exempt from
compliance."
The commission does not agree. The purpose of §101.11 is to
provide relief from possible enforcement, where appropriate, for
unauthorized air emissions that would otherwise be a violation.
STATUTORY AUTHORITY. The amendments and new sec-
tions are adopted under the Texas Health and Safety Code,
the Texas Clean Air Act (TCAA), §§382.011, 382.012, 382.016,
and 382.017, which provides the commission with the authority
to adopt rules consistent with the policy and purposes of the
TCAA.
These sections of the TCAA require the commission to adminis-
ter the act and develop a general comprehensive plan for proper
control of the state’s air. They also provide the authority to con-
trol air contaminants by all practical and economically feasible
methods. The commission has the authority to prescribe rea-
sonable requirements for owners and operators of the sources
of air contaminants to make and maintain records on the mea-
suring and monitoring of emissions of air contaminants.
§101.1. Definitions.
Unless specifically defined in the Texas Clean Air Act (TCAA) or in
the rules of the commission, the terms used by the commission have
the meanings commonly ascribed to them in the field of air pollution
control. In addition to the terms which are defined by the TCAA, the
following terms, when used in this chapter, shall have the following
meanings, unless the context clearly indicates otherwise.
Non-reportable upset-Any upset that is not a reportable upset as
defined in this section.
Reportable quantity (RQ)-Is as follows:
(A) for individual air contaminant compounds and specif-
ically listed mixtures, either:
(i) the lowest of the quantities:
(I) listed in 40 Code of Federal Regulations (CFR),
§302, Table 302.4, the column "final RQ";
(II) listed in 40 CFR, §355, Appendix A, the
column "Reportable Quantity"; or
(III) listed as follows:
(-a-) butane-5,000 pounds;
(-b-) butenes (except 1,3-butadiene)-5,000
pounds;
(-c-) ethylene-5,000 pounds;
(-d-) carbon monoxide-5,000 pounds;
(-e-) isobutylene-5,000 pounds;
(-f-) pentane-5,000 pounds;
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(-g-) propane-5,000 pounds;
(-h-) propylene-5,000 pounds;
(-i-) isobutane-5,000 pounds; or
(ii) if not listed in clause (i) of this subparagraph, 100
pounds;
(B) for mixtures of air contaminant compounds:
(i) where the relative amount of individual air contam-
inant compounds is known through common process knowledge or
prior engineering analysis or testing, any amount of an individual air
contaminant compound which equals or exceeds the amount specified
in subparagraph (A) of this definition;
(ii) where the relative amount of individual air con-
taminant compounds in subparagraph (A)(i) of this definition is not
known, any amount of the mixture which equals or exceeds the
amount for any single air contaminant compound that is present in
the mixture and listed in subparagraph (A)(i) of this definition;
(iii) where each of the individual air contaminant
compounds listed in subparagraph (A)(i) of this definition are known
to be less than 0.02% by weight of the mixture, and each of the
other individual air contaminant compounds covered by subparagraph
(A)(ii) of this definition are known to be less than 2.0% by weight
of the mixture, any total amount of the mixture of air contaminant
compounds greater than or equal to 5,000 pounds; or
(iv) where natural gas and air emissions from crude oil
are known to be in an amount greater than or equal to 5,000 pounds or
associated hydrogen sulfide and mercaptans in a total amount greater
than 100 pounds, whichever occurs first;
(C) for opacity, an opacity which is equal to or exceeds
15 additional percentage points above the applicable limit, averaged
over a six-minute period. Opacity is the only reportable quantity
applicable to boilers or combustion turbines fueled by natural gas,
coal, lignite, wood, or fuel oil containing hazardous air pollutants at
a concentration of less than 0.02% by weight;
(D) for facilities where air contaminant compounds are
measured directly by a continuous emission monitoring system
providing updated readings at a minimum 15-minute interval an
amount, approved by the executive director based on any relevant
conditions and a screening model, that would be reported prior to
ground level concentrations reaching at any distance beyond the
closest facility property line:
(i) less than one half of any applicable ambient air
standards; and
(ii) less than two times the concentration of applicable
air emission limitations.
Reportable upset-Any upset which, in any 24-hour period, results in
an unauthorized emission of air contaminants equal to or in excess
of the reportable quantity as defined in this section.
Upset-An unscheduled occurrence or excursion of a process or
operation that results in an unauthorized emission of air contaminants.
Unauthorized emission-An emission of any air contaminant except
carbon dioxide, water, nitrogen, methane, ethane, noble gases,
hydrogen, and oxygen which exceeds any air emission limitation in
a permit, rule, or order of the commission or as authorized by Texas
Clean Air Act, §382.0518(g).
§101.6. Upset Reporting and Recordkeeping Requirements.
(a) The following requirements for reportable upsets shall
apply.
(1) As soon as practicable, but not later than 24 hours
after the discovery of an upset, the owner or operator shall:
(A) determine if the upset is a reportable upset; and
(B) notify the commission’s regional office for the
region in which the facility is located and all appropriate local air
pollution control agencies if the upset is reportable.
(2) The notification for reportable upsets, except for boil-
ers or combustion turbines referenced in the definition of reportable
quantity, shall identify:
(A) the processes and equipment involved;
(B) the date and time of the upset;
(C) the duration or expected duration of the upset;
(D) the compound descriptive type of the individually
listed compounds or mixtures of air contaminants in the definition
of reportable quantity which are known through common process
knowledge or past engineering analysis or testing to exceed the
reportable quantity;
(E) the estimated quantities for those compounds or
mixtures described in subparagraph (D) of this paragraph except in
the case of upsets determined on opacity only, where opacity will be
estimated; and
(F) the actions taken or being taken to correct the
upset and minimize the emissions.
(3) The notification for reportable upsets for boilers or
combustion turbines referenced in the definition of reportable quantity
shall identify:
(A) the processes and equipment involved;
(B) the date and time of the upset;
(C) the duration or expected duration of the event;
(D) the estimated opacity; and
(E) the actions taken or being taken to correct the
upset and minimize the emissions.
(4) The owner or operator of a facility must report
additional or more detailed information on the upset when requested
by the executive director or any local air pollution control agency.
(5) Any spill or discharge required to be reported under
§§327.1-327.5, and 327.31 of this title (relating to Spill Prevention
and Control), is not required to be reported under paragraphs (1) and
(2) of this subsection.
(b) The owner or operator of a facility shall create records
of reportable and non-reportable upsets as soon as practicable, but
no later than two weeks after an upset. The records shall be
maintained on-site for a minimum of five years and be made readily
available upon request to commission staff or personnel of any local
air pollution program having jurisdiction. If a site is not normally
staffed, records of upsets may be maintained at the staffed location
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within Texas that is responsible for day-to-day operations of the site.
Such records shall identify:
(1) the cause of the upset;
(2) the processes and equipment involved;
(3) the date and time of the upset;
(4) the duration of the upset;
(5) the compound descriptive type of the individually
listed compounds or mixtures of air contaminants in the definition of
reportable quantity which are known through common process knowl-
edge or past engineering analysis or testing to exceed the reportable
quantity, except for boilers or combustion turbines referenced in the
definition of reportable quantity;
(6) the estimated quantities for those compounds or mix-
tures described in paragraph (5) of this subsection, except in the case
of upsets determined in opacity only, where opacity will be estimated;
and
(7) the actions taken or being taken to correct the upset
and minimize the emissions.
(c) The owner or operator of a boiler or combustion turbine
referenced in the definition of reportable quantity that is equipped
with a continuous emission monitoring system providing updated
readings at a minimum 15-minute interval is exempt from creating
and maintaining records of reportable and non-reportable upsets of
the boiler or combustion turbine under this section.
(d) The owner or operator of any facility subject to the
provisions of this section shall perform, upon request by the executive
director or any local air pollution control agency, a technical
evaluation of the upset event. The evaluation shall include at least
an analysis of the probable causes of the upset and any necessary
actions to prevent or minimize recurrence. The evaluation shall be
submitted in writing to the executive director within 60 days from the
date of request. The 60-day period may be extended by the executive
director.
§101.7. Maintenance, Start-up and Shutdown Reporting, Record-
keeping, and Operational Requirements.
(a) All pollution emission capture equipment and abatement
equipment shall be maintained in good working order and operated
properly during normal facility operations. Emission capture and
abatement equipment shall be considered in good working order and
operated properly when operated in a manner such that the facility is
operating within air emission limitations established by permit, rule,
or order of the commission or as authorized by Texas Clean Air Act,
§382.0518(g).
(b) The owner or operator shall notify the commission’s
regional office for the region in which the facility is located and all
appropriate local air pollution control agencies at least ten days prior
to any maintenance, start-up, or shutdown which is expected to cause
an unauthorized emission which equals or exceeds the reportable
quantity in any 24-hour period. If notice cannot be given ten days
prior to any start-up, shutdown, or maintenance which is expected to
cause an unauthorized emission that will equal or exceed a reportable
quantity in any 24-hour period, notification shall be given as soon as
practicable prior to the maintenance, start-up, or shutdown. Any
maintenance, start-up, or shutdown which results in an unexpected
unauthorized emission that equals or exceeds the reportable quantity
shall be considered a reportable upset and subject to §101.6 of this
title (relating to Upset Reporting and Recordkeeping Requirements).
(1) the notification, except for boilers and combustion
turbines referenced in the definition of reportable quantity shall
include:
(A) the expected date and time of the maintenance,
start-up, or shutdown;
(B) the processes and equipment involved;
(C) the expected duration of the maintenance, start-
up, or shutdown;
(D) the compound descriptive type of the individually
listed compounds or mixtures of air contaminants in the definition
of reportable quantity which are known through common process
knowledge or past engineering analysis or testing to exceed the
reportable quantity;
(E) the estimated quantities for those compounds or
mixtures described in paragraph (4) of this subsection, except in the
case of unauthorized emissions determined on opacity only, where
opacity will be estimated; and
(F) the actions taken to minimize the emissions from
the maintenance, start-up, or shutdown.
(2) The notification for reportable upsets for boilers or
combustion turbines referenced in the definition of reportable quantity
shall include:
(A) the processes and equipment involved;
(B) the date and time of the upset;
(C) the duration or expected duration of the event;
(D) the estimated opacity; and
(E) the actions taken or being taken to minimize the
emissions from the maintenance start-up, or shutdown.
(c) The owner or operator of a facility shall create records
of all maintenance, start-ups, and shutdowns with unauthorized
emissions as soon as practicable, but no later than two weeks after the
maintenance, start-up, or shutdown. The records shall be maintained
on-site for a minimum of two years and be made readily available
upon request to commission staff or personnel of any local air
pollution program having jurisdiction. If a site is not normally staffed,
records of upsets may be maintained at the staffed location within
Texas that is responsible for day to day operations of the site. Such
records shall identify:
(1) the type of activity and the reason for the maintenance,
start-up, or shutdown;
(2) the processes and equipment involved;
(3) the date and time of the maintenance, start-up, or
shutdown;
(4) the duration of the maintenance, start-up, or shutdown;
(5) the compound descriptive type of the individually
listed compounds or mixtures of air contaminants in the definition of
reportable quantity which are known through common process knowl-
edge or past engineering analysis or testing to exceed the reportable
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quantity, except for boilers or combustion turbines referenced in the
definition of reportable quantity;
(6) the estimated quantities for those compounds or mix-
tures described in paragraph (5) of this subsection, except in the case
of unauthorized emissions determined on opacity only, where opacity
will be estimated; and
(7) the actions taken to minimize the emissions from the
maintenance, start-up, or shutdown.
(d) The owner or operator of a boiler or combustion turbine
referenced in the definition of reportable quantity that is equipped
with a continuous emission monitoring system providing updated
readings at a minimum 15-minute interval is exempt from creating
and maintaining records of maintenance, start-ups, and shutdowns of
the boiler or combustion turbine under this section.
(e) The executive director may specify the amount, time, and
duration of emissions that will be allowed during the maintenance,
start-up, or shutdown. The owner or operator of any source subject
to the provisions of this section shall submit a technical plan for any
start-up, shutdown, or maintenance when requested by the executive
director. The plan shall contain a detailed explanation of the means
by which emissions will be minimized during the maintenance, start-
up, or shutdown. For those emissions which must be released into the
atmosphere, the plan shall include the reasons such emissions cannot
be reduced further.
§101.11. Exemptions from Rules and Regulations.
(a) Upset emissions are exempt from compliance with air
emission limitations established in permits, rules, and orders of the
commission, or as authorized by Texas Clean Air Act, §382.0518(g)
if:
(1) the owner or operator properly complies with the
requirements of §101.6 of this title (relating to Upset Reporting and
Recordkeeping Requirements);
(2) the upset was not reasonably avoidable; and
(3) appropriate corrective actions were taken as soon as
practicable after initiation of the upset.
(b) Emissions from any maintenance, start-up, or shutdown
are exempt from compliance with air emission limitations established
in permits, rules, and orders of the commission, or as authorized
by Texas Clean Air Act, §382.0518(g), if the owner or operator
complies with the requirements of §101.7 of this title (relating to
Maintenance, Start-up and Shutdown Reporting, Recordkeeping, and
Operational Requirements), and the emissions are minimized to the
extent practicable.
(c)-(f) (No change.)
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Natural Resource Conservation Commission
Effective date: August 5, 1997
Proposal publication date: January 31, 1997
For further information, please call: (512) 239–1966
♦ ♦ ♦
30 TAC §101.6, §101.7
The repeals are adopted under the Texas Health and Safety
Code, the Texas Clean Air Act (TCAA), §§382.011, 382.012,
382.016, and 382.017, which provides the commission with the
authority to adopt rules consistent with the policy and purposes
of the TCAA.
These sections of the TCAA require the commission to adminis-
ter the act and develop a general comprehensive plan for proper
control of the state’s air. They also provide the authority to con-
trol air contaminants by all practical and economically feasible
methods. The commission has the authority to prescribe rea-
sonable requirements for owners and operators of the sources
of air contaminants to make and maintain records on the mea-
suring and monitoring of emissions of air contaminants.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Natural Resource Conservation Commission
Effective date: August 5, 1997
Proposal publication date: January 31, 1997
For further information, please call: (512) 239–1966
♦ ♦ ♦
TITLE 31. NATURAL RESOURCES AND
CONSERVATION
Part X. Texas Water Development Board
Chapter 371. Drinking Water State Revolving
Fund
Program Requirements
31 TAC §§371.13, 371.21, 371.22
The amendments and new section are adopted under the
authority of the Texas Water Code, §6.101 and §15.605 which
provides the Texas Water Development Board with the authority
to adopt rules necessary to carry out the powers and duties in
the Water Code and other laws of the State and specifically the
SRF Program.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Water Development Board
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Effective date: August 6, 1997
Proposal publication date: May 27, 1997
For further information, please call: (512) 463–7981
♦ ♦ ♦
Application for Financial Assistance
31 TAC §371.36
The new section is proposed under the authority of the Texas
Water Code, §6.101 and §15.605 which provides the Texas
Water Development Board with the authority to adopt rules
necessary to carry out the powers and duties in the Water Code
and other laws of the State and specifically the SRF Program.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Water Development Board
Effective date: August 6, 1997
Proposal publication date: May 27, 1997
For further information, please call: (512) 463–7981
♦ ♦ ♦
Board Action on Application
31 TAC §371.52
The Texas Water Development Board (board) adopts the repeal
of §371.52, amendments to §§371.13, 371.21, 371.36, and
371.89, and new §371.22 and §371.52, concerning the Drinking
Water State Revolving Fund without changes to the proposed
text as published in the May 27, 1997, Texas Register (22
TexReg 4562) and will not be republished.
The repeal, amendments, and new sections provide correction
and clarification to the DWSRF and add provisions for cost
recovery. Section 371.13, concerning projects eligible for
assistance, is amended to correct a typographical error. Section
371.21, concerning criteria and methods for distribution of funds
for water system improvements, is amended to clarify where
the break in population occurs for the project priority list to
conform to the federal requirements. New §371.22, concerning
administrative cost recovery, provides for the Board to assess
charges to recover costs for administration of the DWSRF.
The cost recovery provisions allow for two options: one option
for payment of a loan origination charge of 2.25% and the
other option provides for payment of a loan origination charge
of 1.65% and a servicing charge of 0.15%. Section 371.36,
concerning required DWSRF engineering feasibility report, is
amended to require justification for selection of the project.
New §371.52, concerning lending rates, includes provisions of
the existing §371.52, adds clarification, and provides options
for fixed and variable rate loans. The amendment to §371.89,
concerning progress payments, deletes obsolete requirements.
No comments were received on the proposed section.
The repeal is adopted under the authority of the Texas Water
Code, §6.101 and §15.605 which provides the Texas Water
Development Board with the authority to adopt rules necessary
to carry out the powers and duties in the Water Code and other
laws of the State and specifically the SRF Program.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Water Development Board
Effective date: August 6, 1997
Proposal publication date: May 27, 1997
For further information, please call: (512) 463–7981
♦ ♦ ♦
31 TAC §371.52
The new section is proposed under the authority of the Texas
Water Code, §6.101 and §15.605 which provides the Texas
Water Development Board with the authority to adopt rules
necessary to carry out the powers and duties in the Water Code
and other laws of the State and specifically the SRF Program.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Water Development Board
Effective date: August 6, 1997
Proposal publication date: May 27, 1997




The amendment is proposed under the authority of the Texas
Water Code, §6.101 and §15.605 which provides the Texas
Water Development Board with the authority to adopt rules
necessary to carry out the powers and duties in the Water Code
and other laws of the State and specifically the SRF Program.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Water Development Board
Effective date: August 6, 1997
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Proposal publication date: May 27, 1997
For further information, please call: (512) 463–7981
♦ ♦ ♦
TITLE 34. PUBLIC FINANCE
Part I. Comptroller of Public Accounts
Chapter 1. Central Administration
Subchapter A. Practice and Procedure
34 TAC §1.13
The Comptroller of Public Accounts adopts an amendment to
§1.13, concerning initiation of an expedited hearing, without
changes to the proposed text as published in the May 27, 1997,
issue of the Texas Register (22 TexReg 4565). The rule is
being amended to delete references to rules which have been
repealed.
No comments were received regarding adoption of the amend-
ment.
This amendment is adopted under the Tax Code, §111.002,
which provides the comptroller with the authority to prescribe,
adopt, and enforce rules relating to the administration and
enforcement of the provisions of the Tax Code, Title 2.
This amendment implements the Tax Code, §111.009 and
§111.105.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Comptroller of Public Accounts
Effective date: August 7, 1997
Proposal publication date: May 27, 1997
For further information, please call: (512) 463-3699
♦ ♦ ♦
34 TAC §1.39
The Comptroller of Public Accounts adopts an amendment to
§1.39, concerning dismissal of case, without changes to the
proposed text as published in the May 27, 1997, issue of the
Texas Register (22 TexReg 4565). This rule is being amended
to provide for the dismissal of cases in which specific grounds
for relief have not been raised or in which the only grounds
raised cannot be ruled upon in a contested case, e.g. the
constitutionality of a statute.
No comments were received regarding adoption of the amend-
ment.
This amendment is adopted under the Tax Code, §111.002,
which provides the comptroller with the authority to prescribe,
adopt, and enforce rules relating to the administration and
enforcement of the provisions of the Tax Code, Title 2.
This amendment implements the Tax Code, §111.009 and
§111.105.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Comptroller of Public Accounts
Effective date: August 7, 1997
Proposal publication date: May 27, 1997
For further information, please call: (512) 463-3699
♦ ♦ ♦
Chapter 3. Tax Administration
Subchapter A. General Rules
34 TAC §3.5
The Comptroller of Public Accounts adopts an amendment to
§3.5, concerning waiver of penalty or interest, without changes
to the proposed text as published in the May 27, 1997, issue of
the Texas Register (22 TexReg 4566).
The section is being amended to clarify the comptroller’s
procedures for penalty and interest waiver.
No comments were received regarding adoption of the
amended section.
This amendment is adopted under the Tax Code, §111.002,
which provides the comptroller with the authority to prescribe,
adopt, and enforce rules relating to the administration and
enforcement of the provisions of the Tax Code, Title 2.
The amendment implements the Tax Code, §111.103 and
§111.061.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Comptroller of Public Accounts
Effective date: August 7, 1997
Proposal publication date: May 27, 1997
For further information, please call: (512) 463–3699
♦ ♦ ♦
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TABLES &
 GRAPHICS
Graphic material from the emergency, proposed, and adopted sections is published separately in
this tables and graphics section. Graphic material is arranged in this section in the following
order: Title Number, Part Number, Chapter Number and Section Number.
Graphic material is indicated in the text of the emergency, proposed, and adopted rules by the fol-
lowing tag: the word “Figure” followed by the TAC citation, rule number, and the appropriate sub-
section, paragraph, subparagraph, and so on. Multiple graphics in a rule are designated as
“Figure 1” followed by the TAC citation, “Figure 2” followed by the TAC citation.
Graphic Material will not be reproduced in the Acrobat
version of this issue of the Texas Register due to the
large volume. To obtain a copy of the material please
contact the Texas Register office at (512) 463-5561 or
(800) 226-7199.
OPEN MEETINGS
Agencies with statewide jurisdiction must give at least seven days notice before an impending meeting.
Institutions of higher education or political subdivisions covering all or part of four or more counties
(regional agencies) must post notice at least 72 hours before a scheduled m eting time. Some notices may be
received too late to be published before the meeting is held, but all notices are published in the Texas
Register.
Emergency meetings and agendas. Any of the governmental entities listed above must have notice of an
emergency meeting, an emergency revision to an agenda, and the reason for such emergency posted for at
least two hours before the meeting is convened. All emergency meeting notices filed by governmental
agencies will be published.
Posting of open meeting notices. All notices are posted on the bulletin board at the main office of the
Secretary of State in lobby of the James Earl Rudder Building, 1019 Brazos, Austin. These notices may
contain a more detailed agenda than what is published in the Texas Register.
Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a disability must have
an equal opportunity for effective communication and participation in public meetings. Upon request,
agencies must provide auxiliary aids and services, such as interpreters for the deaf and hearing impaired,
readers, large print or braille documents. In determining type of auxiliary aid or service, agencies must give
primary consideration to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting summary several days prior to the meeting by mail, telephone, or
RELAY Texas (1-800-735-2989).
State Office of Administrative Hearings
Wednesday, September 3, 1997, 9:00 a.m.




A Hearing on the Merits is scheduled for the above date and
time in SOAH Docket Number 473–97–1114–Application of U.S.
METROLINE SERVICE, INC. for a Service Provider Certificate of
Operating Authority (PUC Docket Number 17349.)
Contact: William G. Newchurch, 300 West 15th Street, Suite 502,
Austin, Texas 78701–1649, (512) 936–0728.
Filed: July 23, 1997, 9:38 a.m.
TRD-9709551
♦ ♦ ♦
Texas Commission on Alcohol and Drug Abuse
(TCADA)
Wednesday, August 6, 1997, 10:00 a.m.
2616 South Clack, Suite 180, Abilene MHMR Center
Abilene
Regional Advisory Consortium (RAC) Region 2
AGENDA:
Call to order; welcome and introductions of guests; approval of
minutes; statewide service delivery plan; membership plan; old
business; new business; public comment/ announcements; and
adjourn.
Contact: Heather Harris, 9001 North IH35, Suite 105, Austin, Texas
78753, (512) 349–6669.
Filed: July 22, 1997, 4:45 p.m.
TRD-9709526
♦ ♦ ♦
Thursday, August 7, 1997, 9:00 a.m.
201 North Magnolia Street, Woodville Inn, Dogwood Parlor Room,
Highway 69 Downtown
Woodville
Regional Advisory Consortium (RAC) Region 5
AGENDA:
Call to order; welcome and introductions of guests; approval of
minutes; statewide service delivery plan; membership plan; old
business; new business; public comment/ announcements; and
adjourn.
Contact: Heather Harris, 9001 North IH35, Suite 105, Austin, Texas
78753, (512) 349–6669.
Filed: July 22, 1997, 4:15 p.m.
TRD-9709525
♦ ♦ ♦
Texas Boll Weevil Eradication Foundation
Tuesday, July 29, 1997, 10:00 a.m.





Opening Remarks and Introductions
Discussions and Recommendations — Review of TBWEF Amended
Bylaws
Adjourn.
Contact: Katie Dickie, P.O. Box 12847, Austin, Texas 78711, (512)
463–7593
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Tuesday, August 5, 1997 at 5:00 p.m.




The Committee will discuss and possibly act on: minutes of the
April 29, 1997 meeting; third quarter performance measures update;
follow-up procedures for projects not meeting contractual obligations;
FY 1998 project applications, staff analyses, and rebuttal comments;
updates on policies and procedures; and future meeting date. The
Committee will then adjourn.
Persons with disabilities who plan to attend this meeting and who
may need auxiliary aids or services such as interpreters for persons
who are deaf or hearing impaired, readers, large print or braille, are
requested to contact Sue Marshall at (512) 463–3190 five working
days prior to the meeting so that appropriate arrangements can be
made.
Contact: Emily F. Untermeyer, P.O. Box 12097, Austin, Texas 78711,
(5120 463–3190.
Filed: July 22, 1997, 9:26 a.m.
TRD-9709491
♦ ♦ ♦
Wednesday, August 6, 1997 at 8:00 a.m.




The Committee will discuss and possibly act on: reviewing the
council meeting agenda and action items; FY 1998 operating budget
and staff salaries; the Sunset Review process and the Council
planning session; and the Executive Director’s report on agency
operations. The Committee will then adjourn.
Persons with disabilities who plan to attend this meeting and who
may need auxiliary aids or services such as interpreters for persons
who are deaf or hearing impaired, readers, large print or braille, are
requested to contact Sue Marshall at (512) 463–3190 five working
days prior to the meeting so that appropriate arrangements can be
made.
Contact: Emily F. Untermeyer, P.O. Box 12097, Austin, Texas 78711,
(512) 463–3190.
Filed: July 22, 1997, 9:26 a.m.
TRD-9709492
♦ ♦ ♦
Wednesday, August 6, 1997 at 9:30 a.m.




The Council will discuss and possibly act on: minutes of the
April 30, 1997 meeting; staff report of FY 1997 fiscal, pro-
grammatic, and performance issues; staff report of the 75th Leg-
islature’s actions on cancer-related legislation, legislation affect-
ing agency operations, and FY 1998–99 appropriations and per-
formance targets; the Biennial election of the Vice-chairman and
Secretary for the Council; FY 1998 budget allocation regarding
the operating budget, and miscellaneous allocations such as fiscal
services contract with the Texas Department of Health, advisory
committee travel, additional funding considerations, and/or Texas
Cancer Plan expenditures; FY 1998 project funding decisions, in-
cluding across-the-board salary and travel provisions and the fol-
lowing applications: Office of Tobacco Prevention and Control-
TDH, Texas STEP-Southwest Texas State University, Case Manage-
ment for Promesa Salud-Planned Parenthood/Cameron and Willacy
Counties, WE CARE-UTMB Galveston, School/Community-based
Adolescent Tobacco Use Cessation-University of Houston, Conse-
jeras and Community Service Advocates-Cancer Consortium/El Paso,
Texas Comprehensive School Health Network-TDH, Cancer Risk Re-
duction Education- Agricultural Extension Service, Hispanic Breast
Health Outreach Program- The ROSE-Houston, Cancer Intervention
Project-Titus County Memorial Hospital, Cancer Education Outreach
Program-Grayson County Health Department, Minority Cancer Pre-
vention Project-Fort Worth — Tarrant County Health Department,
Physician Oncology Education Program-Texas Medical Association,
Nurse Oncology Education Program-Texas Nurses Foundation, Den-
tal Oncology Education Program-Baylor College of Dentistry, Texas
Cancer Data Center-M.D. Anderson Cancer Center, Spit Tobacco Pre-
vention Analysis-M.D. Anderson Cancer Center, Additional Breast
Cancer Services- TDH, West Texas Cancer Prevention Partnership-
Texas Tech University Health Science Center, and Impact of Man-
aged Care on Cancer Services- University of Houston; and council
suggestions for new FY 1998 initiatives; and a staff report on Texas
Cancer Planrevisions. The Council will also hold a planning session
on issues related to the Sunset commission’s FY 1998–99 review of
the Texas Cancer Council. The Council will then adjourn.
Persons with disabilities who plan to attend this meeting and who
may need auxiliary aids or services such as interpreters for persons
who are deaf or hearing impaired, readers, large print or braille, are
requested to contact Sue Marshall at (512) 463–3190 five working
days prior to the meeting so that appropriate arrangements can be
made.
Contact: Emily F. Untermeyer, P.O. Box 12097, Austin, Texas 78711,
(512) 463–3190.




Thursday, July 24, 1997, 8:30 a.m.
Stephen F. Austin State Office Building, 1700 North Congress
Avenue, Room 1028A, 10th Floor
22 TexReg 7088 July 29, 1997 Texas Register
Austin
Texas Antiquities Advisory Board
AGENDA:
Approval of minutes from May 29, 1997, Antiquities Advisory Board
(AAB) Meeting. There are four sites for Designation of State
Archeological Landmarks: a) WM731, Brush Creek MUD, City
of Round Rock, Williamson County; b) 41TV860, Scofield Farms
Survey, City of Austin, Travis County; c) 41LM27, Hanna Springs,
City of Lampasas, Lampasas County; and d) 41MG60, Mad Island
Marsh Preserve Texas Parks and Wildlife Site, Matagorda County.
Nomination of a contract archeologist to serve on the Antiquities
Advisory Board. There will be a discussion on the Lamar Bridge
in Travis County, Texas. There will be an update on the La Salle
Shipwreck project. Listen to any public comments and any staff
reports. Adjourn meeting.
Contact: Lillie Thompson, P.O. Box 12276, Austin, Texas 78711,
(512) 463–1858.
Filed: July 23, 1997, 8:04 a.m.
TRD-9709528
♦ ♦ ♦
Texas Commission on Human Rights
Thursday, July 31, 1997, 9:00 a.m.
Texas Commission on Human Rights’ Offices, 6330 Highway
290East, Third Floor Conference Room
Austin
AGENDA:
Executive Session/ Commissioner Panels Pursuant TEX GOVT
CODE §551.071; Item(s) Covered in Executive Session; Welcoming
of Guests; Minutes; Administrative Reports; Legislation Affecting
the Commission passed during the 75th Legislative Session; Audit;
Initial Preparation of Material for the Sunset Advisory Commission;
EEO Compliance Training; Approval of Salary Increase for Josephine
Segura to be Effective September 1, 1997; Annual EEO Law Con-
ference including Financial Results; Commissioner Correspondence;
Commissioner Issues; Unfinished Business. All Items on the Agenda
May Be Subject to a Vote, if Appropriate.
Contact: William M. Hale, P.O. Box 13493, Austin, Texas 78711,
(512) 437–4350.
Filed: July 23, 1997, 9:22 a.m.
TRD-9709540
♦ ♦ ♦
Texas Board of Professional Land Surveying
Friday, Saturday, August 1–2, 1997, 9:00 a.m.




On August 1,2, 1997, the board will call to order, J.E. Mortensen
v. R. Pounds, S. Smith, Wm. Wilson and Board (SOAH Docket
Number 464–94–0861 Pursuant to Texas Government Code 551.071).
Complaint 92–14, 95–38, 88–7, 92–28 and SOAH Docket Number
464–97–0998, Complaint 96–24. The Board will go into Execu-
tive Session for the purpose of consulting with an attorney concern-
ing pending litigation. Upon returning to open session the Board
will take action regarding litigation (SOAH Docket Number 464–
94–0861). Introductions, comments from the public, approval of
June 6, 1997 minutes; to consider and act upon the director’s report
which will include Review Personnel Manual, active complaints and
show cause actions; Committee Reports; New Committee Assign-
ments, RPLS Examination Committee, LSLS Examination Commit-
tee, Continuing Education Committee, Highway Issues Committee,
Oil Well Issues Committee, Legislation Needs, Rules, Correspon-
dence acknowledged, Other Business: Requirements for SITs Certi-
fied on other states, Courses to meet requirements of §15(e)(2) and
(4), Procedures for lapsed SIT certificates, Future agenda items and
meetings, comments from the public, Selection of the 10–97 exami-
nations and review of applications received.
Persons with disabilities who plan to attend this meeting and who
may need auxiliary aids or services such as interpreters for persons
who are deaf or hearing impaired, readers, large print, or braille are
requested to contact Sandy Smith (512) 452–9427 two working days
prior to the meeting so that appropriate arrangements can be made.
Contact: Sandy Smith, 7701 North Lamar, Suite 400, Austin, Texas
78752, (512) 452–9427.
Filed: July 21, 1997, 4:34 p.m.
TRD-9709487
♦ ♦ ♦
Friday, Saturday, August 1–2, 1997, 9:00 a.m.




On August 1,2, 1997, the board will call to order, J.E. Mortensen
v. R. Pounds, S. Smith, Wm. Wilson and Board (SOAH Docket
Number 464–94–0861 Pursuant to Texas Government Code 551.071).
Complaint 92–14, 95–38, 88–7, 92–28 and SOAH Docket Number
464–97–0998, Complaint 96–24. The Board will go into Execu-
tive Session for the purpose of consulting with an attorney concern-
ing pending litigation. Upon returning to open session the Board
will take action regarding litigation (SOAH Docket Number 464–
94–0861). Introductions, comments from the public, approval of
June 6, 1997 minutes; to consider and act upon the director’s report
which will include Review Personnel Manual, active complaints and
show cause actions; Committee Reports; New Committee Assign-
ments, RPLS Examination Committee, LSLS Examination Commit-
tee, Continuing Education Committee, Highway Issues Committee,
Oil Well Issues Committee, Legislation Needs, Rules, Correspon-
dence acknowledged, Other Business: Requirements for SITs Certi-
fied on other states, Courses to meet requirements of §15(e)(2) and
(4), Procedures for lapsed SIT certificates, Future agenda items and
meetings, comments from the public, Selection of the 10–97 exami-
nations and review of applications received.
Persons with disabilities who plan to attend this meeting and who
may need auxiliary aids or services such as interpreters for persons
who are deaf or hearing impaired, readers, large print, or braille are
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requested to contact Sandy Smith (512) 452–9427 two working days
prior to the meeting so that appropriate arrangements can be made.
Contact: Sandy Smith, 7701 North Lamar, Suite 400, Austin, Texas
78752, (512) 452–9427.
Filed: July 22, 1997, 1:08 p.m.
TRD-9709505
♦ ♦ ♦
Texas Natural Resource Conservation Commis-
sion
Monday, August 11, 1997, 9:00 a.m.
Stephen F. Austin Building, Room 1100, 1700 North Congress
Avenue
Austin
State Office of Administrative Hearings (SOAH)
AGENDA:
SOAH Docket Number 582–97–1295; TNRCC Docket Number 97–
0662–PST; for a SOAH hearing on WATKINS MOTOR LINES,
INC’s. request for reimbursement of expenses associated with
investigation, cleanup, or corrective action measures in response
to a release or threatened release from a petroleum storage tank.
The Executive Director of the Texas Natural Resource Conservation
Commission (TNRCC) has denied all or part of the request and
Watkins Motor Lines, Inc., has requested that a hearing be held. The
purpose of the hearing will be to establish jurisdiction, afford Watkins
Motor Lines, Inc., the Executive Director of the Commission, and
the Public Interest Counsel of the Commission, an opportunity to
negotiate and establish a procedural schedule for an evidentiary
hearing to allow the parties to present evidence on how much of
the requested amount, if any, should be granted. Unless agreed by
all parties present, or otherwise directed by the Administrative Law
Judge, the evidentiary hearing will not be held on the date of the
preliminary hearing.
Contact: Walter Ehresman, MC-175, P.O. Box 13087, Austin, Texas
78711–3087, (512) 239–0573.
Filed: July 21, 1997, 12:55 p.m.
TRD-9709474
♦ ♦ ♦
Tuesday, August 19, 1997, 9:00 a.m.
Stephen F. Austin Building, Room 1100, 1700 North Congress
Avenue
Austin
State Office of Administrative Hearings (SOAH)
AGENDA:
SOAH Docket Number 582–97–1325; TNRCC Docket Number 97–
0370–PST; for a SOAH hearing on TOWN & COUNTRY FOOD
STORES, INC.’S request for reimbursement of expenses associated
with investigation, cleanup, or corrective action measures in response
to a release or threatened release from a petroleum storage tank.
The Executive Director of the Texas Natural Resource Conservation
Commission (TNRCC) has denied all or part of the request and Town
& County Food Stores, Inc., has requested that a hearing be held. The
purpose of the hearing will be to establish jurisdiction, afford Town &
County Food Stores, Inc., the Executive Director of the Commission,
and the Public Interest Counsel of the Commission, an opportunity
to negotiate and establish a procedural schedule for an evidentiary
hearing to allow the parties to present evidence on how much of
the requested amount, if any, should be granted. Unless agreed by
all parties present, or otherwise directed by the Administrative Law
Judge, the evidentiary hearing will not be held on the date of the
preliminary hearing.
Contact: Ray Winter, Staff Attorney, MC-175, P.O. Box 13087, Austin,
Texas 78711–3087, (512) 239–0477.
Filed: July 21, 1997, 12:55 p.m.
TRD-9709475
♦ ♦ ♦
Railroad Commission of Texas
Thursday, August 21, 1997, 1:30 p.m.
Hyatt Regency Dallas, Cascade Ballroom, 300 Reunion Boulevard
Dallas
AGENDA:
The Railroad Commission of Texas will hold a meeting on the state
of the propane industry.
1:30–1:40 p.m. — Call to order. Introduction of Chairman Charles
R. Mathews, commissioner Barry Williamson, and Commissioner
Carole Keeton Rylander
1:40–1:50 p.m. — Remarks by Chairman Matthews, Commissioner
Williamson, and Commissioner Rylander
1:50–3:45 p.m. — Speakers’ and presenters’ comments to the
Commission
3:45–4:00 p.m. — Closing remarks by Chairman Matthews, Com-
missioner Williamson, and Commissioner Rylander
4:00 p.m. — Estimated Adjournment (depending on number of
speakers)
Contact: Thomas D. Petru, P.O. Box 12967, Austin, Texas 78711–
2967, (512) 463–6949.
Filed: July 23, 1997, 9:12 a.m.
TRD-9709538
♦ ♦ ♦
Records Management Interagency Coordinating
Council
Wednesday, August 6, 1997, 10:00 a.m.





2. Approval of minutes of May 14, 1997
3. Old Business
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a) Strategic Plan Committee
b) Legislation/Signed Bills by Governor
4. New Business
Interim Study on Electronic Records
Contact: Nancy Webb, P.O. Box 12927, Austin, Texas 78711, (512)
463–5460, email nancy.webb@tsl.state.tx.us




Friday, September 12, 1997, 9:00 a.m.




A hearing will be held for the purpose of determining whether the
agent registration of Lawrence Wade Dueitt should be revoked.
Contact: David Grauer, 200 East 10th Street, Fifth Floor, Austin,
Texas 78701, (512) 305–8392.
Filed: July 22, 1997, 9:53 a.m.
TRD-9709497
♦ ♦ ♦
Texas State Soil and Water Conservation Board
Thursday, July 31, 1997, 10:00 a.m.
Room 304, W.R. Poage Federal Building, 101 South Main Street
Temple





• Review actions of June 13, 1997 meeting
• Implementation of Environmental Quality Incentive Program
(EQIP)
• 1998 Proposals Priority Areas
• Statewide Resource Concerns
• Working Lunch-Dutch Treat
• Ranking
• Approval and Funding Process
2:00 p.m. — Adjourn
Contact: John R. Burt, NRCS, (254) 298–1214 or H. Harold Bryant,
(254) 298–1228.
Filed: July 22, 1997, 10:27 a.m.
TRD-9709501
♦ ♦ ♦
Texas Department of Transportation
Thursday, July 31, 1997, 9:00 a.m.




Receive comments from Rio Grande Valley area officials, private
citizens; report by the Pharr District. Approve Minutes. Rulemak-
ing: 43 TAC, Chapter 1, 2, 15, 22, 23 and 25. Programs: Authority
to grant variances in signing; adoption of FY 1998–222 Statewide
Transportation Improvement Plan. Planning: authorize participation
in Roadway Research Initiative. Multimodal Transportation. Inter-
state Highway, U.S. Highway, State Highway, Farm to Market Road
Projects. Contract Awards/Rejections/Defaults/Assignments/Claims.
Routine Minute Orders. Hourly Wage Salary Schedule/Reclassifica-
tion. Exempt position compensation. Executive Session for legal
counsel consultation, land acquisition matters, and management per-
sonnel evaluations, designation, assignments and duties. Open com-
ment period.
Contact: Diane Northam, 125 East 11th Street, Austin, Texas 78701,
(5120 463–8630.
Filed: July 23, 1997, 9:23 a.m.
TRD-9709541
♦ ♦ ♦
The University of Texas System
Friday, July 25, 1997, 11:00 a.m.
200 Crescent Court, Suite 1600
Dallas
Board of Regents’ Business Affairs and Audit Committee
AGENDA:
The Business Affairs and Audit Committee will convene in Open
Session in person and via telephone conference call to immediately
recess to Executive Session as permitted by §551.074 of the Texas
Government Code to consider personnel matters including the ap-
pointment, employment, and evaluation of officers and employees.
No formal action by the committee will result from this Executive
Session and the Committee will adjourn immediately following the
Executive Session.
Contact: Arthur H. Dilly, 201 West Seventh Street, Austin, Texas
78701–2981, (512) 499–4402.
Filed: July 22, 1997, 10:11 a.m.
TRD-9709499
♦ ♦ ♦
The University of Texas System, Health Center
at Tyler
Thursday, August 7, 1997, Noon.
Highway 271 at Highway 155, Room 113









Contact: Lea Alegre, P.O. Box 2003, Tyler, Texas 75710, (903) 877–
7661.
Filed: July 21, 1997, 3:21 p.m.
TRD-9709482
♦ ♦ ♦
Texas Worker’s Compensation Insurance Fund
Wednesday, July 30, 1997, 1:00 p.m.




Call to Order; Roll Call; Review and Approval of the Minutes of
the June 25, 1997 Board Meeting; Action Items; Consideration of
Proposed Amendments to Fund Bylaws; financial Report; Fund Sta-
tus Report; Informational Items; Report of the Administration Com-
mittee; Report of the Finance Committee; Report of the Operations
Committee; Report of the Audit Committee; Public Participation;
Executive Session; Action Items Resulting from Executive Session
Deliberations; Announcements; Adjourn.
Contact: Jeanette Ward, 221 West Sixth Street, Austin, Texas 78701,
(512) 404–7142.




Meetings filed July 21, 1997
DeWitt County Appraisal District, Appraisal Review Board, met at
103 Bailey, Cuero, Friday, July 25, 1997 at 9:00 a.m. Information
may be obtained from Alice Rickman, P.O. Box 4, Cuero, Texas
77954, (512) 275–5753. TRD-9709481.
Ellis County Appraisal District, Board of Directors, met at 400 Ferris
Avenue, Waxahachie, July 24, 1997, at 6:30 p.m. Information may
be obtained from Kathy A. Rodriguez, P.O. Box 878, Waxahachie,
Texas 75168, (972) 937–3552. TRD-9709480.
Ellis County Appraisal District, Board of Directors, met at 400 Ferris
Avenue, Waxahachie, July 24, 1997 at 7:00 p.m. Information may
be obtained from Kathy A. Rodriguez, P.O. Box 878, Waxahachie,
Texas 75168, (972) 937–3552. TRD-9709479.
Johnson County Central Appraisal District, Appraisal Review Board,
met at 109 North Main Street, ARB Conference Room, Cleburne,
July 23, 1997 at 9:00 a.m. Information may be obtained from Don
Gilmore, 109 North Main Street, Cleburne, Texas 76031, (817) 645–
3986. TRD-9709478.
Lampasas County Appraisal District, Appraisal Review Board, met at
109 East Fifth Street, Lampasas, July 25, 1997, 8:30 a.m. Information
may be obtained from Katrina Perry, P.O. Box 175, Lampasas, Texas
76550, (512) 556–8058. TRD-9709473.
Lubbock Regional MHMR Center, Board of Trustees, met at 1602
Tenth Street, Board Room, Lubbock, July 22, 1997 at 3:00 p.m.
Information may be obtained from Gene Menefee, P.O. Box 2828,
1602 10th Street, Lubbock, Texas 79408. TRD-9709485.
Nortex Regional Planning Commission, General Membership Com-
mittee, will meet at Galaxy Center Two North, Suite 200, 4309 Jacks-
boro Highway, Wichita Falls, July 31, 1997 at Noon. Information
may be obtained from Dennis Wilde, P.O. Box 5144, Wichita Falls,
Texas 76301, (940) 322–5281, fax: (940) 322–6743. TRD-9709483.
North Central Texas Council of Governments, North Central Texas
Workforce Board, One-Stop Committee Meeting, met at 616 Six
Flags Drive, Suite 200, Arlington, Texas 76011, (817) 695–9176.
TRD-9709471.
Southwest Milam Water Supply Corporation, met at 114 East
Cameron, Rockdale, July 28, 1997, 7:00 p.m. Information may be
obtained from Dwayne Jekel, P.O. Box 232, Rockdale, Texas 76567,
(512) 446–2604. TRD-9709470.
Meetings filed July 22, 1997
Bexar-Medina-Atascosa Counties Water Control and Improvement
District One, Board of Directors, met at 226 Highway 132, Natalia,
July 28, 1997 at 7:00 p.m. Information may be obtained from John
W. Ward, III, 226 Highway 132, Natalia, Texas 78059, (210) 665–
2132. TRD-9709507.
Canyon Regional Water Authority, Budget Committee, met at Green
Valley Special Utility District, 629 South Center Street, Marion, July
28, 1997 at 6:30 p.m. Information may be obtained from Gloria
Kaufman, 850 Lakeside Pass, New Braunfels, Texas 78130–8233,
(210) 609–0543. TRD-9709494.
Canyon Regional Water Authority, Budget Committee, will meet
at Green Valley Special Utility District, 629 South Center Street,
Marion, July 30, 1997 at 6:30 p.m. Information may be obtained
from Gloria Kaufman, 850 Lakeside Pass, New Braunfels, Texas
78130–8233, (210) 609–0543. TRD-9709493.
Golden Crescent Regional Planning Commission, Board of Directors,
will meet at 568 Big Bend Drive, Victoria, July 30, 1997 at 5:00
p.m. Information may be obtained from Rhonda G. Stastny, P.O.
Box 2028, Victoria, Texas 77902, (512) 578–1587. TRD-9709502.
Gulf Bend Center, Board of Trustees, will meet at 1502 East Airline,
Victoria, July 29, 1997 at Noon. Information may be obtained from
Agnes Moeller, Gulf Bend Center, 1502 East Airline, Victoria, Texas
77901, (512) 582–2309. TRD-9709506.
Houston-Galveston Area Council, Transportation Policy Council, will
meet at 3555 Timmons, Second Floor, Houston, August 1, 1997 at
9:30 a.m. Information may be obtained from Alan C. Clark, P.O.
Box 22777, Houston, Texas 77227–2777, (713) 627–3200. TRD-
9709500.
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Middle Rio Grande Development Council, Regional Review Com-
mittee, will meet at City Hall, City Council Chambers, Uvalde, July
29, 1997 at 9:00 a.m. Information may be obtained from Tammye
Carpinteyro, 209 North Getty Street, Uvalde, Texas 78801, (210)
278–4151, fax: (210) 278–2929. TRD-9709488.
San Antonio-Bexar County Metropolitan Planning Organization,
Transportation Steering Committee, met at International Conference
Center of the Convention Center Complex, San Antonio, July 28,
1997 at 1:30 p.m. Information may be obtained from Charlotte
Roszelle, 603 Navarro, Suite 904, San Antonio, Texas 78205, (210)
227–8651. TRD-9709503.
Meetings filed July 23, 1997
Region III Education Service Center, Board of Directors, will meet
at 1905 Leary Lane, Victoria, July 31, 1997 at 3:30 p.m. Information
may be obtained from Julius D. Cano, 1905 Leary Lane, Victoria,
Texas 77901, (512) 573–0731. TRD-9709529.
Hanford County Appraisal District, Appraisal Review Board, will
meet at 709 West 7th Street, Spearman, July 30, 1997 at 9:00 a.m.
Information may be obtained from Alice Peddy, 709 West Seventh,
Spearman, Texas 79081–0519, (806) 659–5575. TRD-9709564.
Hays County Appraisal District, Board of Directors, met at 21001
North IH35, Kyle, July 28, 1997 at 3:30 p.m. Information may be
obtained from Lynnell Sedlar, 21001 North IH35, Kyle, Texas 78640,
(512) 268–2522. TRD-9709539.
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IN ADDITION
The Texas Register is required by statute to publish certain documents, including applications to purchase
control of state banks, notices of rate ceilings, changes in terest rate and applications to install remote
service units, and consultant proposal requests and awards.
To aid agencies in communicating information quickly and effectively, other information of general interest to
the public is published as space allows.
Coastal Coordination Council
Notice and Opportunity to Comment on Requests for Consis-
tency Agreement/Concurrence under the Texas Coastal
Management Program
On January 10, 1997, the State of Texas received federal approval
of the Coastal Management Program (CMP) (62 Federal Register pp.
1439-1440). Under federal law, federal agency activities and actions
affecting the Texas coastal zone must be consistent with the CMP
goals and policies identified in 31 TAC 501. Requests for federal
consistency review were received for the following projects(s) during
the period of July 18, 1997, through July 22, 1997:
FEDERAL AGENCY ACTIONS:
Applicant: P.B. Mitchell; Location: Unnamed bayou which is tidally
connected to Cow Bayou, 2917 E. Round Bunch Road, Orange,
Orange County, Texas; Project Number: 97-0217-F3; Description
of Proposed Action: The applicant proposes to excavate a 20-foot by
20-foot upland boat slip with a backhoe. A total of 59 cubic yards of
material would be removed from the slip area and placed on another
upland site owned by the applicant; Type of Application: U.S.C.O.E.
permit application #21044 under §10 of the Rivers and Harbors Act
of 1899 (33 U.S.C.A. 403).
Pursuant to §306(d)(14) of the Coastal Zone Management Act of
1972 (16 U.S.C.A. §§1451-1464), as amended, interested parties are
invited to submit comments on whether a proposed action should be
referred to the Coastal Coordination Council for review and whether
the action is or is not consistent with the Texas Coastal Management
Program goals and policies. All comments must be received within
30 days of publication of this notice and addressed to Ms. Janet
Fatheree, Council Secretary, 1700 North Congress Avenue, Room
617, Austin, Texas 78701-1495.





Filed: July 23, 1997
♦ ♦ ♦
Texas Education Agency
Request for Proposals Concerning Production of Large Type
Textbooks for Texas Public Schools
Eligible Proposers. The Texas Education Agency (TEA) is requesting
proposals under Request for Proposals (RFP) #701-97-022 from
nonprofit organizations, private companies, and State of Texas
printing facilities for the production of large type versions of
textbooks that are to be adopted by the State Board of Education
in November 1997. Historically underutilized businesses (HUBs) are
encouraged to submit a proposal.
Description. The purpose of this RFP is to ensure that Texas
students receive quality large type textbooks, delivered on time, at
an economical price.
Dates of Project. All services and activities related to this RFP will
be conducted within specified dates. Proposers should plan for a
starting date of no earlier than February 2, 1998, and an ending date
of no later than August 31, 2004.
Project Amount. One contractor will be selected to receive an amount
not to exceed $2 million during the contract period.
Selection Criteria. Proposals will be selected based on the ability of
each proposer to carry out all requirements contained in this RFP. The
TEA will base its selection on, among other things, the demonstrated
competence and qualifications of the proposer. The TEA reserves the
right to select from the highest ranking proposals those that address
all requirements in this RFP.
The TEA is not obligated to execute a resulting contract, provide
funds, or endorse any proposal submitted in response to this RFP.
This RFP does not commit TEA to pay any costs incurred before a
contract is executed. The issuance of this RFP does not obligate TEA
to award a contract or pay any costs incurred in preparing a response.
Requesting the Proposal. A complete copy of RFP #701-97-022 may
be obtained by writing the: Document Control Center, Room 6-108,
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Texas Education Agency, William B. Travis Building, 1701 North
Congress Avenue, Austin, Texas 78701, or by calling (512) 463-
9304. Please refer to the RFP number in your request.
Further Information. For clarifying information about this RFP,
contact Charles E. Mayo, Division of Textbook Administration, Texas
Education Agency, Room 3-118, William B. Travis Building, 1701
North Congress Avenue, Austin, Texas 78701-1494, (512) 463-9601.
Deadline for Receipt of Proposals. Proposals must be received in the
Document Control Center of the TEA by 5:00 p.m. (Central Standard
Time), Tuesday, September 9, 1997, to be considered.
Issued in Austin, Texas, on July 23, 1997.
TRD-9709559
Criss Cloudt
Associate Commissioner for Policy Planning and Research
Texas Education Agency
Filed: July 23, 1997
♦ ♦ ♦
Texas Department of Health
Notice of Second Public Hearing
Notice is hereby given by the Texas Department of Health (TDH)
Bureau of Radiation Control that a second public hearing to accept
public comment will be held on the proposed issuance of Radioactive
Material License Number L04971 to Waste Control Specialists, LLC
(WCS), for its facility located in Andrews County, Texas, one mile
North of State Highway 176, 250 feet East of Texas/New Mexico
State Line; 30 miles West of Andrews, Texas. The second hearing
for public comment will be held at the Little Theater in Andrews
High School, 1500 N.W. Avenue K, Andrews, Texas, on August 7,
1997, from 7:00 p.m. to 9:00 p.m. This hearing will be in addition
to the one published in the June 17, 1997, issue of theTexas Register
(22 TexReg 5862).
The issuance of this license would authorize WCS to receive and
process radioactive waste, pursuant to 25 Texas Administrative Code,
§289.254, and byproduct material as defined in the Texas Health
and Safety Code, §401.003(3)(B), uranium ore received as waste,
NORM waste, and/or oil and gas NORM waste, pursuant to 25
Texas Administrative Code, §289.252, at the proposed facility. The
proposed license would place certain requirements on the applicant, as
specified in the conditions of the proposed license, regarding handling
of the authorized material, worker protection, and protection of the
public health and safety and the environment.
The TDH Bureau of Radiation Control has determined that the pro-
posed license, the Texas Regulations for Control of Radiation (TRCR)
(25 Texas Administrative Code, Chapter 289), and the documenta-
tion submitted by the applicant provide reasonable assurance that the
proposed radioactive waste facility will be sited, designed, operated,
decommissioned, and closed in accordance with the requirements of
the TRCR; the issuance of the license will not be inimical to the
health and safety of the public or the environment; and the proposed
licensed activity will not have a significant effect on the human en-
vironment.
A copy of the proposed license and all material submitted is available
for public inspection at the Bureau of Radiation Control, 8407 Wall
Street, Austin, Texas. Information relative to the issuance of this
specific radioactive material license may be obtained by writing Mr.
Richard A. Ratliff, P.E., Chief, Bureau of Radiation Control, 1100
West 49th Street, Austin, Texas 78756-3189. For further information,
call Mr. Wesley Dunn at (512) 834-6688.




Texas Department of Health
Filed: July 23, 1997
♦ ♦ ♦
Texas Natural Resource Conservation Commis-
sion
Extension of Deadline for Submission of Requests for Appli-
cations
The Texas Natural Resource Conservation Commission (TNRCC) is
extending the deadline to August 8, 1997, to invite applications from
local governments and private entities for funding to enable estab-
lishment and implementation of programs or activities to facilitate
the collection, handling, and reuse or recycling of used automotive
oil generated by vehicle owners/operators who change their own au-
tomotive oil.
The purpose of this grant program is to further the accomplishment
of the waste reduction and recycling goals as amended by Senate Bill
1683, 74th Texas Legislature (1995) and the TNRCC. Specifically,
this grant program is designed to develop and implement a house-
hold do-it-yourselfer (DIYer) used oil program that encourages the
collection, reuse, and recycling of household DIYer used oil.
The maximum amount individual applicants may request under this
Request for Application (RFA) is $50,000. Any amounts above
$50,000 will be considered on a case-by-case basis. No award to
a single applicant shall be less than $3,000. Matching funds are
not required. The TNRCC will make multiple grant awards under
this RFA. Grant funding will vary among approved applicants and
will be awarded on a first come, first serve basis. Applications must
be submitted by 5:00 p.m., August 8, 1997, to the Municipal Solid
Waste Division. Grants will be reviewed upon receipt and awarded
if approved. Grant awards shall be contingent and subject to the
vailability of grant funds.
Eligible applicants are local governments and private entities as
defined in 30 Texas Administrative Code (TAC) §330.973. To be
eligible to receive a grant under this RFA, prospective recipients
must not be in arrears in the payment of any municipal solid waste
or hazardous waste fee or franchise taxes owed the State of Texas. All
funding awarded under this RFA shall be from the Used Oil Recycling
Fund, established under Texas Health and Safety Code, §371.061.
Individuals desiring further information concerning this RFA and to
request copies may fax, write or call the TNRCC requesting Grant
Application Packet Number 97A-OIL-2 from: Tamie Magnuson,
Grants Assistant, Texas Natural Resource Conservation Commission
(TNRCC), Municipal Solid Waste Division, P.O. Box 13087/MC 125,
Austin, Texas 78711-3087, (fax) (512) 239-3223, or (phone) (512)
239-6692.
Issued in Austin, Texas, on July 22, 1997.
TRD-9709531
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Kevin McCalla
Director, Legal Division
Texas Natural Resource Conservation Commission
Filed: July 23, 1997
♦ ♦ ♦
Public Notice
The Texas Natural Resource Conservation Commission (TNRCC)
public meetings regarding the TNRCC’s proposed remedies for two
State Superfund Sites located north of Phalba, in southwestern Van
Zandt County – the JCS Company State Superfund Site, located on
County Road 2415, and the Jerrell B. Thompson State Superfund
Site, located on County Road 2410 – HAVE BEEN POSTPONED.
The public meetings originally scheduled for Thursday, July 31, 1997,
at 7:00 p.m. and 8:00 p.m. at Canton City Hall will be rescheduled
at a later date. Notice of the rescheduling of the public meetings will
be published in theTexas Registerand the Canton Herald.
A file containing documents pertaining to both sites has been
established at the Van Zandt County Public Library, 317 First
Monday Lane in Canton, and is available for public reference.
For further information, please contact Bruce McAnally, TNRCC
Community Relations Unit, in Austin at 1-800-633-9363.




Texas Natural Resource Conservation Commission
Filed: July 23, 1997
♦ ♦ ♦
Panhandle Regional Planning Commission
Consultant Proposal Request
Notice of Invitation for Proposal
Panhandle Regional Planning Commission (PRPC) announces its
Consultant Proposal Request pursuant to Vernon’s Texas Civil
Statutes, Article 8252-11c, under the negotiation method to perform
auditing. PRPC is soliciting proposals to perform services which will
include three annual audits in accordance with the provisions of the
Single Audit Act.
Detailed information regarding the project is set forth in the Request
for Proposal Instructions which will be available on or after July
29, 1997, at the following location: Cindy Boone, CPA Director of
Finance, Panhandle Regional Planning Commission, P.O. Box 9257,
Amarillo, TX 79105
The deadline for submission of proposals in response to this request
will be 5:00 p.m., on Friday August 15, 1997.
PRPC reserves the right to accept or reject any or all proposals
submitted. PRPC is under no legal requirement to execute a resulting
contract on the basis of this advertisement and intends the material
provided only as a means of identifying the various contractual
alternatives. PRPC will base its choice on demonstrated competence,
qualifications, and evidence of superior conformance with criteria.
This RFP does not commit PRPC to pay any costs incurred prior
to the execution of a contract. Issuance of this material in no way
obligates PRPC to award a contract or pay any cost incurred in the
preparation of a response. PRPC specifically reserves the right to vary
all provisions set forth at any time prior to execution of a contract
where PRPC feels it to be in its own best interest.
Issued in Amarillo, Texas, on July 22, 1997.
TRD-9709524
John Kiehl
Director of Regional Services
Panhandle Regional Planning Commission
Filed: July 22, 1997
♦ ♦ ♦
Texas Department of Public Safety
Request for Proposals
INTRODUCTION: The Governor’s Division of Emergency Manage-
ment (DEM), is requesting proposals for Hazardous Materials Equip-
ment purchase grants to be awarded to local jurisdictions to aid them
in establishing a hazardous materials response team.
DESCRIPTION OF ACTIVITIES: Jurisdictions may be provided a
reimbursement for the purchase of hazardous materials response suits
and detection equipment or the items will be provided to them at
the option of the State. The jurisdiction will need to equip the
team for response to hazardous materials incidents, which includes
decontamination equipment, control and containment equipment, and
items necessary to plug, patch, and otherwise stop the leak. Eligible
purchases include:
Detection equipment may include but not limited to equipment that
detects for combustible gas, oxygen deficiency, carbon monoxide,
sulfur dioxide, nitrous oxide, nitrogen peroxide, hydrogen sulfide,
chlorine and toxicological agents. Note that are some detectors that
will perform multiple functions that are available.
Chemical protective suits include an assortment of Level A suits that
will best meet the needs of the local jurisdiction.
ELIGIBLE APPLICANTS: Each proposal must be initiated by a local
jurisdiction (City/County) or department that the hazmat team will
be formed within. The requester must arrange for a city or county
to serve as its fiscal agent for management of any and all Moines
awarded under this grant.
CERTIFICATION: The fiscal agent must provide certification to
commit funds for this project. The certification must be in the form
of an enabling resolution from the county or authorization to commit
funds from the city as appropriate.
BUDGET LIMITATIONS: Total funding for these grants comes
from a grant to the State of Texas from the Federal Emergency
Management Agency. At least Sixty Thousand dollars is available
for distribution to local jurisdictions. Grants will be awarded based
on population, HazMat risk, need, and cost effectiveness as judged
by DEM.
CONTRACT PERIOD. Grant contracts begin as early as September
1, 1997 and end September 30, 1997.
FINAL SELECTION. The DEM shall review the proposals. DEM
shall award the grants so as to maximize the benefits to the public.
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DEM reserves the right to accept or reject any or all of the proposals
submitted based on their merits and is under no legal requirement to
award a grant on the basis of this request for proposal.
APPLICATION FORMS AND DEADLINE. The "Request for Pro-
posals and Application Package" should be sent to the Texas Depart-
ment of Public Safety, Division of Emergency Management, Training
Section, Attn: Gary Whitman, P.O. Box 4087, Austin, Texas 78773-
0001. The original and four copies of the completed application
must be received at the above address by 5:00 p.m. on September
29, 1997. Please mark the envelope with "HAZMAT GRANTS" in
large letters.




Texas Department of Public Safety
Filed: July 22, 1997
♦ ♦ ♦
Public Utility Commission Of Texas
Notice Of Application To Amend Certificate Of Convenience
And Necessity
Notice is given to the public of the filing with the Public Utility
Commission of Texas of an application on February 7, 1997, to
amend a certificate of convenience and necessity pursuant to §§
1.101(a), 2.201, 2.101(e), 2.252, and 2.255, of the Public Utility
Regulatory Act of 1995. A summary of the application follows.
Docket Title and Number: Application of Texas Utilities Electric
Company to Amend a Certificate of Convenience and Necessity for a
Proposed Transmission Line in Collin County, Docket Number 17039
before the Public Utility Commission of Texas.
The Application: In Docket Number 17039, Texas Utilities Electric
Company requests approval to construct approximately 0.85 miles
of double-circuit 138-kV transmission line and proposed McDermott
Road substation to provide more reliable service to increasing
development in the North Plano and South Frisco areas, in Collin
County.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, at P.O. Box 13326, Austin,
Texas 78711-3326, or call the Commission’s Office of Consumer
Affairs at (512) 936-7120 within 15 days of this notice. Hearing and
speech-impaired individuals with text telephone (TTY) may contact
the commission at (512) 936-7136.




Public Utility Commission of Texas
Filed: July 21, 1997
♦ ♦ ♦
Notice of Application for Amendment to Certificate of Oper-
ating Authority
On July 18, 1997, MCIMetro Access Transmission Services, Inc.
filed an application with the Public Utility Commission of Texas
(PUC) to amend its Certificate of Operating Authority (COA),
Number 50004. Applicant intends to expand its geographic area to
include those areas in Texas currently serviced by Central Telephone
Company of Texas, Inc. (Centel- Sprint), and United Telephone
Company of Texas, Inc. (United-Sprint).
The Application: Application of MCIMetro Access Transmission
Services, Inc. for an Amendment to its Certificate of Operating
Authority, Docket Number 17706.
Persons with questions about this docket, or who wish to intervene or
otherwise participate in these proceedings should make appropriate
filings or comments to the commission at the Public Utility Commis-
sion of Texas, at P.O. Box 13326, Austin, Texas 78711-3326 no later
than August 1, 1997. You may contact the PUC Office of Consumer
Affairs at (512) 936- 7120. Hearing and speech-impaired individuals
with text telephone (TTY) may contact the commission at (512) 936-
7136. All correspondence should refer to Docket Number 17706.




Public Utility Commission of Texas
Filed: July 22, 1997
♦ ♦ ♦
Notice is given to the public of the filing with the Public Utility
Commission of Texas of an application on June 25, 1997, for
temporary waiver of P.U.C. Substantive Rule §23.103 relating to the
implementation of equal access and the filing of an equal access
implementation plan. A summary of the application follows.
Docket Title and Number: Application of Brazos Telephone Coop-
erative, Inc. for Temporary Waiver of Enforcement of P.U.C. Sub-
stantive Rule §23.103 for IntraLATA Equal Access Implementation,
Docket Number 17614.
The Application: In Docket Number 17614, Brazos Telephone
Cooperative, Inc. requests waiver of the requirements of P.U.C.
Substantive Rule §23.103 regarding implementation of intraLATA
equal access until the date certain for implementation of the state
Universal Service Fund and transition from the intraLATA toll poll.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, at P.O. Box 13326, Austin,
Texas 78711-3326, or call the commission’s Office of Consumer
Affairs at (512) 936-7120. Hearing and speech-impaired individuals
with text telephone (TTY) may contact the commission at (512) 936-
7136.




Public Utility Commission of Texas
Filed: July 22, 1997
♦ ♦ ♦
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Notices of Application for Temporary Waiver of Enforce-
ment of Public Utility Commission Substantive Rule 23.103
For Intralata Equal Access Implementation
Notice is given to the public of the filing with the Public Utility
Commission of Texas of an application on June 25, 1997, for
temporary waiver of P.U.C. Substantive Rule §23.103 relating to the
implementation of equal access and the filing of an equal access
implementation plan. A summary of the application follows.
Docket Title and Number: Application of Brazos Telecommunica-
tions, Inc. for Temporary Waiver of Enforcement of P.U.C. Sub-
stantive Rule §23.103 for IntraLATA Equal Access Implementation,
Docket Number 17616.
The Application: In Docket Number 17616, Brazos Telecommunica-
tions, Inc. requests waiver of the requirements of P.U.C. Substantive
Rule §23.103 regarding implementation of intraLATA equal access
until the date certain for implementation of the state Universal Ser-
vice Fund and transition from the intraLATA toll poll.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, at P.O. Box 13326, Austin,
Texas 78711-3326, or call the commission’s Office of Consumer
Affairs at (512) 936-7120. Hearing and speech-impaired individuals
with text telephone (TTY) may contact the commission at (512) 936-
7136.




Public Utility Commission of Texas
Filed: July 22, 1997
♦ ♦ ♦
Public Notice of Interconnection Agreement
On July 11, 1997, Southwestern Bell Telephone Company (SWB)
and MFS Communications Company, Inc. (MFS) collectively
referred to as Applicants, filed a joint application for approval of
the Appendix Resale to the interconnection agreement under the
Federal Telecommunications Act of 1996 (FTA) (47 United States
Code, §§151 et. seq.) and the Public Utility Regulatory Act of 1995
(PURA) (Texas Revised Civil Statutes Annotated, Article 1446c-0,
Vernon 1997). The joint application has been designated Docket
Number 17685. The joint application and the Appendix Resale
supplement to the modified interconnection agreement are available
for public inspection at the commission’s offices in Austin, Texas.
The FTA authorizes the commission to review and approve any in-
terconnection agreement adopted by negotiation of the parties. Pur-
suant to FTA §252(e)(2) the commission may reject any agreement
if it finds that the agreement discriminates against a telecommuni-
cations carrier not a party to the agreement, or that implementation
of the agreement, or any portion thereof, is not consistent with the
public interest, convenience, and necessity. Additionally, under FTA
§252(e)(3), the commission may establish or enforce other require-
ments of state law in its review of the agreement, including requiring
compliance with intrastate telecommunications service quality stan-
dards or requirements. The commission must act to approve the
agreement within 90 days after it is submitted by the parties.
The commission finds that additional public comment should be
allowed before the commission issues a final decision approving or
rejecting the interconnection agreement. Any interested person may
file written comments on the joint application by filing 18 copies of
the comments with the commission’s filing clerk. Additionally, a
copy of the comments should be served on each of the Applicants.
The comments should specifically refer to Docket Number 17685. As
a part of the comments, an interested person may request that a public
hearing be conducted. The comments, including any request for
public hearing, shall be filed by August 22, 1997, and shall include:
1) a detailed statement of the person’s interests in the agreement,
including a description of how approval of the agreement may
adversely affect those interests;
2) specific allegations that the agreement, or some portion thereof:
a) discriminates against a telecommunications carrier that is not a
party to the agreement; or
b) is not consistent with the public interest, convenience, and
necessity; or
c) is not consistent with other requirements of state law; and
3) the specific facts upon which the allegations are based.
After reviewing any comments, the commission will determine
whether to conduct further proceedings concerning the joint appli-
cation. The commission shall have the authority given to a presiding
officer pursuant to P.U.C. Procedural Rule §22.202. The commission
may identify issues raised by the joint application and comments and
establish a schedule for addressing those issues, including the sub-
mission of evidence by the Applicants, if necessary, and briefing and
oral argument. The commission may conduct a public hearing. In-
terested persons who file comments are not entitled to participate as
intervenors in the public hearing.
Persons with questions about this docket or who wish to comment
on the application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the Public Utility Commission Office of
Consumer Affairs at (512) 936-7120. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136. All correspondence should refer to Docket Number
17685.




Public Utility Commission of Texas
Filed: July 22, 1997
♦ ♦ ♦
Texas Department of Transportation
In accordance with Chapter 2254, Subchapter A, of the Government
Code, the Texas Department of Transportation publishes this notice
of a consultant contract award for providing professional engineering
services. The request for qualifications for professional engineering
services was published in theTexas Registeron October 11, 1996,
(21 TexReg 10131, 10132 and 10133).
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The consultant will provide professional engineering services for the
design and construction administration phases for the following:
TxDOT CSJ Number: 99714SMITH. City of Smithville. The
engineering firm for these services is: Espey, Huston & Associates,
Inc. The total value of the contract is $170,536.00 and the contract
period started on July 10, 1997, and will continue until the completion
of the project.
TxDOT CSJ Number: 9704PAMPA. Gray County. The engineering
firm for these services is: Brandt Engineers, Inc. The total value of
the contract is $112,890.00 and the contract period started on July
16, 1997, and will continue until the completion of the project.




Texas Department of Transportation
Filed: July 23, 1997
♦ ♦ ♦
Request for Qualifications
The City of Graham, through its agent, the Texas Department of
Transportation (TxDOT) intends to engage an aviation engineering
consultant pursuant to Chapter 2254, Subchapter A, of the Govern-
ment Code. TxDOT will solicit and receive qualifications for pro-
fessional services as described in the project scope for the following
project:
Airport Sponsor: City of Graham; TxDOT CSJ No. 9703GRAHM;
Project Scope: Rehabilitate, stripe and mark runway 3-21; rehabilitate
taxiways, apron and terminal apron; complete parallel taxiway to
Runway 3-21; reconstruct hangar access taxiways; construct taxiway
from public apron to terminal apron; enlarge terminal apron; and
associated appurtenances; and prepare an Airport Layout Plan and
including an airport property map for the Graham Municipal Airport;
Estimated total project cost: $940,000.00. Project Manager: Alan
Schmidt; Mailing address: TxDOT, 125 East 11th Street, Austin,
Texas 78701-2483; Hand delivery address: 150 East Riverside, North
Tower, Second Floor, Austin, Texas.
Interested firms which do not already have a copy of the Form 439,
entitled "Aviation Consultant Services Questionnaire", (August, 1995
Version) may request one from TxDOT, Aviation Division, 125 East
11th Street, Austin, Texas 78701-2483, Phone number, 1-800-68-
PILOT. The form is also available on high density 3 1/2" diskette
in Microsoft Excel 5.0, and may be ordered from the above address
with remittance of $2.50 to cover costs. The form may not be altered
in any way, and all printing must be in black. QUALIFICATIONS
WILL NOT BE ACCEPTED IN ANY OTHER FORMAT.
Three completed unfolded copies of Form 439 (August, 1995 version)
must be received by 4:00 p.m. (CDT), August 14, 1997, at the
previously mentioned Aviation Division Office address. The three
pages of instructions should not be forwarded with the completed
questionnaires. Electronic facsimiles will not be accepted.
The airport sponsor’s duly appointed committee will review all
professional qualifications and select three to five engineering firms
to submit proposals. Those firms selected will be required to provide
more detailed, project-specific proposals which address the project
team, technical approach, Disadvantaged Business Enterprise (DBE)
participation, design schedule, and other matters, prior to the final
selection process. The final consultant selection by the sponsor’s
committee will generally be made following the completion of review
of proposals and/or interviews. Procedures for award will be in
accordance with FAA Advisory Circular AC 150/5100-14C.
The airport sponsor reserves the right to reject any or all statements
of qualifications, and to conduct new consulting engineer selection
procedures.
If there are any procedural questions, please contact Karon Wiede-
mann, Director, Grant Management, Aviation Division, Texas De-
partment of Transportation at (512) 416-4520 or 1-800-68-PILOT.




Texas Department of Transportation
Filed: July 23, 1997
♦ ♦ ♦
The University of Houston
Amendment to Consulting Services Contract
The University of Houston entered into a consulting services contract
on October 14, 1996 with the Cornye Fasano Group (CFG), 1618
Southwest First Avenue, #315, Portland, Oregon, 97201-5708. CFG
was to review the current food service program and develop a request
for proposal to secure a food service contractor.
This contract has been amended to include a feasibility study for all
UH System components to operative under one food service contract
and a comprehensive facility assessment with repair/replacement
costs and market analysis for the University of Houston campus to be
effective August 4, 1997. This amended contract will terminate on
December 31, 1998 at a total value of this contract is $104,975.00.




The University of Houston
Filed: July 22, 1997
♦ ♦ ♦
The University of Texas System
Request for Proposal-Consulting Services
The University of Texas System Administration, in accordance with
the provisions of Government Code, Chapter 2254, solicits to contract
with a qualified and experienced firm for retirement and benefits
services.
PROJECT DESCRIPTION
The University of Texas wishes to solicit responses to this request
for proposal to identify a consultant to provide assistance in the de-
velopment of selection criteria in accordance with accepted industry
standards and to assist in review and analysis of the subsequent ven-
dor submissions. The University of Texas System seek a consultant
capable of designing minimum standards criteria against which sub-
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missions from various vendors can be compared in accordance with
accepted industry standards. These criteria will be the basis of the
next Optional Retirement Program. The preparation and accuracy of
such criteria are essential to the success of the retirement program.
The consultant will also provide assistance to the University of
Texas System staff in the review and analysis of vendor submissions
to the published criteria to assure that each respondent is in full
compliance with all stated selection standards. The selection process
will determine which vendors and products will be available to the
approximately 13,000 Optional Retirement Program participants for
the following two year period.
CONTACT
Information concerning the proposal may be obtained from Trennis L.
Jones, Director of Human Resources, The University of Texas System
Administration, 201 West Seventh Street, Austin, Texas 78701, (512)
499-4588, Fax (512) 499-4395.
PROCEDURE FOR SELECTION OF CONSULTANT
Proposals will be evaluated by U.T. System Administration and
selection will be based overall upon criteria specified in Section 2.8
of the request for proposal dated July 17, 1997, and that considered
most advantageous to U.T. System.
DUE DATE
Proposals must be received by the Officer of Human Resources, The
University of Texas System Administration by 5:00 p.m. CST, on
August 18, 1997.
Issued in Austin, Texas, on July 23, 1997.
TRD-9709548
Arthur H. Dilly
Executive Secretary for the Board of Regents
University of Texas System




The Texas Veterans’ Land Board (VLB) is requesting proposals from
qualified investment banking firms to serve from time to time as Se-
nior Managing Underwriter, or Underwriting Team Member for one
or more of its future new issues and/or refundings. The VLB desires
to create a list of available underwriters from which a management
team may be selected for specific bond issues as financing opportu-
nities arise. The VLB may select a team for any particular financ-
ing which may consist of Senior Managing Underwriters, Co-Senior
Managing Underwriters, Co-Managers and Selling Group Members
with any combination or number of participants.
Investment banking firms shall refrain from initiating any direct
contact or communication with members of the Board of Directors
with regard to selection of firms relative to this Request for Proposal
while the selection process is occurring. Any violation of this policy
will be considered a basis for disqualification.
In releasing this Request for Proposals, the VLB shall not be obligated
to proceed with any action on the Request for Proposals and may
decide it is in the VLB’s best interest to refrain from initiating
or pursuing any selection process. The VLB reserves the right to
negotiate individual elements of any Underwriter proposal.
The deadline for responses to this Request for Proposal is 3:00 p.m.,
CDT, August 15, 1997. Interested parties may obtain a Request
for Proposal Information Packet by contacting: Mr. Rusty Martin,
Director of Funds Management, Veteran’s Land Board, 1700 North
Congress Avenue, Room 890, Austin, Texas 78701-1495, (512) 463-
5120 or Mr. Vincent A. Matrone, Senior Vice President, Rauscher
Pierce Refsnes, Inc., Cityplace, 2711 North Haskell Avenue, Suite
2400, Dallas, Texas 75204- 2936, (214) 989-1656.





Filed: July 23, 1997
♦ ♦ ♦
Texas Workers’ Compensation Commission
Standards and Procedures For the Medical Advisory Com-
mittee
The Texas Workers’ Compensation Commission at its June 12, 1997
public meeting replaced the Medical Advisory Committee bylaws
with Standards and Procedures for the Medical Advisory Committee.
The approved Standards and Procedures are as follows:
LEGAL MANDATE
The Medical Advisory Committee for the Texas Workers’ Compen-
sation Commission, Medical Review Division is established under
the Texas Workers’ Compensation Act, (the Act §413.005).
PURPOSE AND ROLE
The purpose of the Medical Advisory Committee (MAC) is to bring
together representatives of 12 health care specialties and representa-
tives of labor, business and the general public to advise the Medical
Review Division in developing and administering the medical poli-




The committee, appointed by the Commissioners, is composed of 16
members who must be knowledgeable and qualified regarding work-
related injuries and diseases. Twelve members of the committee shall
represent specific health care provider groups. These members shall
include a public health care facility, a private health care facility, a
doctor of medicine, a doctor of osteopathic medicine, a chiropractor,
a dentist, a physical therapist, a pharmacist, a podiatrist, an occupa-
tional therapist, a medical equipment supplier, and a registered nurse.
Appointees must have at least six years of professional experience in
the medical profession they are representing and engage in an active
practice in their field.
The Commission shall also appoint a representative of employers, a
representative of employees, and two representatives of the general
public. These appointees shall not hold a license in the health care
field and may not derive their income directly or indirectly from the
provision of health care services. The Commissioners may appoint
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one alternate representative for each primary member appointed to the
MAC, each of whom shall meet the qualifications of an appointed
member.
Neither the health care provider, nor a business they may be
associated with, may derive more than 40% of their revenues from
workers’ compensation patients. This fact must be certified in their
application to the MAC.
Terms of Appointment
Members serve at the pleasure of the Commissioners. Unless
otherwise directed by the Commissioners, the term of appointment
for primary and alternate members will be two years. A member
may serve a maximum of two terms as a primary, alternate or a
combination of primary and alternate member. Terms of appointment
will terminate August 31 of the second year following appointment
to the position, unless the member resigns, abandons, or is removed
from the position prior to the termination date. Abandonment will
be deemed to occur if any primary member is absent from more
than two consecutive meetings without an excuse accepted by the
Medical Review Division Director. Abandonment will be deemed
to occur if any alternate member is absent from more than two
consecutive meetings which the alternate is required to attend because
of the primary member’s absence without an excuse accepted by the
Medical Review Division Director. The terms will commence as
follow:
Primary: FY Ending 1999








Primary: FY Ending 2000










In the case of a vacancy, the Commissioners will appoint an
individual who meets the qualifications for the position to fill the
vacancy. The Commissioners may re-appoint the same individual
to fill either a primary or alternate position as long as the term
limit is not exceeded. Due to the absence of other qualified,
acceptable candidates, the Commissioners may grant an exception
to its membership criteria which are not required by statute.
RESPONSIBILITY OF MAC MEMBERS
Primary Members
Make recommendations on medical issues to the Medical Review
Division.
Attend the MAC meetings, subcommittee meetings, and work group
meetings to which they are appointed.
Ensure attendance by the alternate member at meetings when the
primary member cannot attend.
Provide other assistance requested by the Medical Review Division
in the development of guidelines and medical policies.
Alternate MAC Members
Attend the MAC meetings, subcommittee meetings, and work group
meetings to which the primary member is appointed during the
primary member’s absence.
Maintain knowledge of MAC proceedings.
Make recommendations on medical issues to the Medical Review
Division when the primary member is absent at a MAC meeting.
Provide other assistance requested by the Medical Review Division in
the development of guidelines and medical policies when the primary
member is absent from a MAC meeting.
Committee Officers
The chairman of the MAC is designated by the Commissioners. The
MAC will elect a vice chairman. A member shall be nominated
and elected as vice chairman when he/she receives a majority of the
votes from the membership in attendance at a meeting at which nine
or more primary or alternate members are present.
Responsibilities of the Chairman
Preside at MAC meetings and ensure the orderly and efficient
consideration of matters requested by the Medical Review Division.
Prior to a MAC meeting confer with the Medical Review Division
Director, and when appropriate, the TWCC Executive Director to
receive information and coordinate:
a. Preparation of a suitable agenda.
b. Planning MAC activities.
c. Establishing meeting dates and calling meetings.
d. Establishing subcommittees.
e. Recommending MAC members to serve on subcommittees.
If requested by the Commission, appear before the Commissioners to
report on MAC meetings.
COMMITTEE SUPPORT STAFF
The Director of Medical Review will provide coordination and
reasonable support for all MAC activities. In addition, the Director
will serve as a liaison between the MAC and the Medical Review
Division staff of TWCC, and other Commission staff if necessary.
The Medical Review Director will coordinate the following activities
for the MAC and its subcommittees and work groups:
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Preparing agenda and support materials for each meeting.
Preparing and distributing information and materials for MAC use.
Maintaining MAC records.
Preparing minutes of meetings.
Arranging meetings and meeting sites.




The chairman shall appoint the members of a subcommittee from
the membership of the MAC unless the Commissioners or Director
of Medical Review do so. If other expertise is needed to support
subcommittees, the Commissioners or the Director of Medical
Review may appoint appropriate individuals.
WORK GROUPS
When deemed necessary by the Director of Medical Review or the
Commissioners, work groups will be formed by the Director. At least
one member of the work group must also be a member of the MAC.
WORK PRODUCT
No member of the MAC, a subcommittee, or a work group may claim
or is entitled to an intellectual property right in work performed by
the MAC, a subcommittee, or a work group.
MEETINGS
Frequency of Meetings
Regular meetings of the MAC shall be held at least quarterly each
fiscal year during regular Commission working hours.
CONDUCT AS A MAC MEMBER
Special trust has been placed in members of the Medical Advisory
Committee. Members act and serve on behalf of the disciplines and
segments of the community they represent and provide valuable ad-
vice to the Medical Review Division and the Commission. Mem-
bers, including alternate members, shall observe the following con-
duct code and will be required to sign a statement attesting to that
intent.
Comportment Requirements for MAC Members:
Learn their duties and perform them in a responsible manner;
Conduct themselves at all times in a manner that promotes coopera-
tion and effective discussion of issues among MAC members;
Accurately represent their affiliations and notify the MAC chairman
and Medical Review Director of changes in their affiliations;
Not use their memberships on the MAC:
- in advertising to promote themselves or their business,
- to gain financial advantage either for themselves or for those they
represent; however, members may list MAC membership in their
resumes;
Provide accurate information to the Medical Review Division and the
Commission;
Consider the goals and standards of the workers’ compensation
system as a whole in advising the Commission;
Explain, in concise and understandable terms, their positions and/or
recommendations together with any supporting facts and the sources
of those facts;
Strive to attend all meetings and provide as much advance notice to
the Texas Workers’ Compensation Commission staff, attn: Medical
Review Director, as soon as possible if they will not be able to attend
a meeting; and
Conduct themselves in accordance with the MAC Standards and
Procedures, the standards of conduct required by their profession,
and the guidance provided by the Commissioners, Medical Review
Division, or other TWCC staff.
The Commission will consider taking action to cancel all current
appointments to the Commission’s Medical Advisory Committee at
a subsequent public meeting, the next one of which is tentatively
scheduled for August 21, 1997. The Commission will consider taking
action to appoint members to the MAC in accordance with the MAC
Standards and Procedures.
INVITATION TO APPLICANTS FOR APPOINTMENT TO THE
MEDICAL ADVISORY COMMITTEE
The Texas Workers’ Compensation Commission (TWCC) invites all
qualified individuals, and representative of public health care facilities
and other entities and all current primary and alternate MAC members
to apply to fill any of the following positions on the Medical Advisory
Committee (MAC) in accordance with the eligibility requirements
of the new Standards and Procedures for the Medical Advisory
Committee. The purpose and tasks of the MAC are outlined in the
Texas Labor Code, §413.005, which includes advising the Medical
Review Division of TWCC on the development and administration
of medical policies and guidelines. The MAC meets, on the average,
once every six weeks. MAC members are not reimbursed for travel,
per diem, or other expenses associated with the MAC activities and
meetings.
The members of the MAC are appointed by the six commissioners
of TWCC and include health care providers, representatives of
employees and employers and members of the general public. Each
member must be knowledgeable and qualified regarding work-related
injuries and diseases. The complete membership of the MAC includes
16 primary members and 16 alternate members.
During the primary member’s absence, the alternate member will
attend the MAC meetings, subcommittee meetings, and work group
meetings to which the primary member is appointed. The alternate
may attend all meetings. Alternate members shall fulfill the same
responsibilities as primary members, as set out in the Standards and
Procedures for the Medical Advisory Committee as adopted by the
Commission.
The Commission solicits applications for the following positions on
the TWCC Medical Advisory Committee:
PRIMARY
1. Primary member - Public Health Care Facility
2. Primary member - Private Health Care Facility
3. Primary member - Doctor of Medicine
4. Primary member - Doctor of Osteopathic Medicine
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5. Primary member - Chiropractor
6. Primary member - Dentist
7. Primary member - Physical Therapist
8. Primary member - Pharmacist
9. Primary member - Podiatrist
10. Primary member - Occupational Therapist
11. Primary member - Medical Equipment Supplier
12. Primary member - Registered Nurse
13. Primary member - Representative of Employers
14. Primary member - Representative of Employees
15. Primary member - General Public
16. Primary member - General Public
ALTERNATE
17. Alternate member - Public Health Care Facility
18. Alternate member - Private Health Care Facility
19. Alternate member - Doctor of Medicine
20. Alternate member - Doctor of Osteopathic Medicine
21. Alternate member - Chiropractor
22. Alternate member - Dentist
23. Alternate member - Physical Therapist
24. Alternate member - Pharmacist
25. Alternate member - Podiatrist
26. Alternate member - Occupational Therapist
27. Alternate member - Medical Equipment Supplier
28. Alternate member - Registered Nurse
29. Alternate member - Representative of Employers
30. Alternate member - Representative of Employees
31. Alternate member - General Public
32. Alternate member - General Public
Any person or entity interested in serving on the MAC may con-
tact Juanita Salinas in the Commission’s Medical Review Division at
(512) 707-5888 to obtain an application packet. The deadline for ap-
plications has been extended to August 1, 1997. Applications must
be received by 5:00 p.m. by the TWCC Medical Review Division
on August 1, 1997.
Issued in Austin, Texas, on July 23, 1997.
TRD-9709549
Elaine Crease
Program Assistant, General Counsel’s Office
Texas Workers’ Compensation Commission
Filed: July 23, 1997
♦ ♦ ♦
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Texas Register
Services
TheTexas Registeroffers the following services. Please check the appropriate box (or boxes).
Texas Natural Resource Conservation Commission, Title 30
❑ Chapter 285 $25 ❑ update service $25/year(On-Site Wastewater Treatment)
❑ Chapter 290$25 ❑ update service $25/year(Water Hygiene)
❑ Chapter 330$50 ❑ update service $25/year(Municipal Solid Waste)
❑ Chapter 334 $40 ❑ update service $25/year(Underground/Aboveground Storage Tanks)
❑ Chapter 335 $30 ❑ update service $25/year(Industrial Solid Waste/Municipal
 Hazardous Waste)
Update service should be in❑ printed format❑ 3 1/2” diskette ❑ 5 1/4” diskette
Texas Workers Compensation Commission, Title 28
❑ Update service $25/year




Texas Administrative Code (512) 463-5565
Inf ormation For Other Divisions of the Secretary of State’s Office
Executive Offices (512) 463-5701
Corporations/
Copies and Certifications (512) 463-5578
Direct Access (512) 463-2755
Information (512) 463-5555
Legal Staff (512) 463-5586






Notary Public (512) 463-5705
Public Officials, State (512) 463-6334
Uniform Commercial Code
Information (512) 475-2700
Financing Statements (512) 475-2703
Financing Statement Changes (512) 475-2704
UCC Lien Searches/Certificates (512) 475-2705
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(Prepayment required ❐ 151 to 200 users $1250
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❐ 11 to 50 users $90
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